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BEFORE THE ARIZONA CORPORATION COMMISSION 

KRISTIN K. MAYES SANDRA D. KENNEDY PAUL NEWMAN 
CHAIRMAN COMMISSIONER COMMISSIONER 

GARY PIERCE BOB STUMP 
COMMISSIONER COMMISSIONER 

IN THE MATTER OF SOLARCITY ) DOCKET NO. E-20690A-10-0012 
CORPORATION REGARDING ITS ) 
REQUEST FOR SPECIAL ) APPLICATION FOR SPECIAL CONTRACT 
CONTRACT APPROVAL FOR 
SOLAR SERVICES AGREEMENTS ) REQUESTED 

APPROVAL: EXPEDITED REVIEW 

Applicant, SolarCity Corporation (“SolarCity”), by and through its undersigned counsel 

RESPECTFULLY SUBMITTED this B d a y  of January, 2010. 

iereby submits its Application for Special Contract Approval seeking expedited review. 

Court S. Rich 
M. Ryan Hurley 
6613 N. Scottsdale Road, Suite 200 
Scottsdale, Arizona 85250 
Attorneys for Applicant Solarcity carp. Corporaiion commission 
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Origip 1 and 13 copies filed on 
this LI lq day of January 2010 with: 

Docket Control 
4rizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Copies sent via electronic mail to: 

Steve Olea 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Janice Alward 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Lyn Farmer 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, Arizona 85007-2927 
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APPLICATION OF SOLARCITY CORPORATION FOR SPECIAL CONTRACT 

APPROVAL 

OF SOLAR SERVICES AGREEMENTS 

I. Background 

Solarcity files this Application seeking Special Contract Approval of two Solar Service: 

Agreements (“SSAs”) between SolarCity and the Casa Grande Elementary School District on the 

one hand and Solarcity and the Scottsdale Unified School District on the other as listed in 

Exhibit A, attached hereto. The SSAs are the same but for specific language relating to the 

specific system size, configuration and cost. The SSAs are attached hereto as Exhibit B (the 

Casa Grande Elementary School SSA) and Exhibit C (the Scottsdale Unified SSA). 
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“Procedural Order”) that set forth the Special Contract procedure, Solarcity hereby tiles this 

Application seeking an Order approving the rates proposed in the attached SSAs as Special 

Contracts and requesting that such Order be substantially similar to the Order approved for 

SolarCity in Track One of that Docket. Solarcity submits these SSAs for special contract 

approval with the understanding that this Application does not indicate that Solarcity 

acknowledges the Commission’s jurisdiction to regulate Solarcity under these facts. In fact. 

Solarcity still contends that the Commission does not have jurisdiction over SSA providers 

under these facts and to the extent the Commission has any jurisdiction over this matter it is on a 

limited and interim basis pending the outcome of Docket No. E-20690A-09-0346. Further. 

Solarcity provides this Application in reliance on the Procedural Order’s indication that such 

submissions will not be used by other parties to prejudice, or be held to legally prejudice, the 

outcome of its action in Track Two of Docket No. E-20690A-09-0346. 

Pursuant to the Commission’s July 22, 2009 procedural order in Solarcity’s Application 

for adjudication not a public service corporation Docket No. E-20690A-09-0346 (the 

28 
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[I. Specifics 

Solarcity intends to install and operate solar photovoltaic systems on the premises 01 

Copper Ridge Middle School in the Scottsdale Unified School District (Copper Ridge) and the 

Cholla Elementary School in the Casa Grande Elementary School District (Cholla) pursuant tc 

SSAs which are nearly identical to the SSAs between Solarcity and the Scottsdale Unifiec 

School District which were approved by the Commission in Decision No. 71277. The on11 

:hanges between the approved SSAs and the SSAs submitted in this Application are: 1) customei 

ietails; 2) system sizes; 3) installed system cost/value; 4) price; and 5 )  buyout and terminatior 

values. These details for each of the SSAs in this Application are specifically called out anc 

included in Exhibit A, attached hereto. 

Under the attached SSAs, SolarCity will design, install, maintain and finance the solar 

systems on the customers’ premises with no up front cost pursuant to all applicable rules and  

-egulations including the Commission’s Interconnection Document and the applicable utility’s 

[nterconnection Standards. The schools will benefit from this arrangement by being able ta 

idopt solar systems with zero up-front costs while saving significant amounts of money over 

ime. The estimated 25 year savings for Copper Ridge and Cholla are $2,197,977.00 and $9.00 

.espectively as a result of the SSAs. Projected system output and estimated savings over the life 

if the SSAs is included for each project in Exhibit D attached hereto. Based on the projected 

javings to these schools, the adoption of these systems and the approval of the SSAs’ rates are in 

.he best interest of the customers and the public. Further, approval of the SSA rates proposed in 

his Application is in the public interest as it will further the Commission’s goals under the REST 

standards. 

HI. Time is of the essence: expedited review request 

Solarcity submits these SSAs for special contract approval and seeks expedited review 
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,ecause time is of the essence for each project. SolarCity has secured funding for each project 

md pending the outcome of Docket No. E-20690A-09-0346 such funding may not be available if 

he Commission declares that SSA providers are Public Service Corporations. Delays in 

ipproval (e.g. waiting for the Commission’s decision in Track Two of Docket No. E-20690A-09- 

1346) could translate into a loss of funding for these projects and potentially higher rates and less 

avings for the schools. Further, the decision in Track 2 of the other pending Docket could result 

n a need for a lengthy rule making procedure which, if these Special Contracts are not approved, 

,auld delay or jeopardize these projects. In addition, Solarcity has secured reservations with the 

ipplicable utility (Arizona Public Service) for rebates associated with the systems and delays 

nay jeopardize these rebates and thus the economic viability of the projects. Finally, every day 

hat passes means one less day that these schools can save money in this troublesome economic 

ime. 

V. Conclusion 

For these reasons, Solarcity hereby respectfully requests that the Commission 

:xpeditiously approve the rates proposed in the attached SSAs as special contracts pursuant to 

he framework utilized in Track One of the Commission’s order in Docket No. E-20690A-09- 

1346. 
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EXHIBIT A 





Year 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
1 1  
12 
13 
14 
15 

Early Termination Values 
System Copper Ridge Cholla 

$4,325,217.76 
$3,604,318.59 
$2,975,441 .I9 
$2,463,045,52 
$2,013,938.75 
$1,542,760.97 
$1,400,908.53 
$1,318,735.79 
$1,232,833.01 
$1,143,011.78 
$1,049,074.30 
$950,812.90 
$848,009.49 
$740,435.14 
$627,849.44 

$2,363,138.71 
$2,080,860.53 
$1,673,263.69 
$1,347,039.21 
$1,065,632.09 
$770,348.28 
$662,943.44 
$596,060.56 
$526,024.31 
$452,676.06 
$375,&19.28 
$357,244.08 
$337,895.61 
$31 7,765.78 
$296,814.57 
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Solar Services Agreement (APS) 

’his Solar Services Agreement (this “Agreement”) is entered into by the parties listed below (each a “Party” and collectively the 
Parties”) as ofthe date signed by Seller below (the “Effective Date”). 

’urchaser: 

Jame 
nd 
iddress 

’hone 

Seller: 

and 
Pinal County School District 4 Name Solarcity Corporation 
Casa Grande Elementary School District 
Cholla Elementary Address Foster City, CA 94404 
1180 E Korsten 
CasaGrande,AZ 85259 

Attention: Frank Davidson 
520-836-4782 Phone (650) 638-1028 

393 Vintage Park Drive, Suite 140 

Altention: LeasdLicense Adminimtor 

~ 

:ax Fax (650) 638-1029 

The exhibits listed below are incorporated by reference and made part of this Agreement. 

Exhibit 1 Finance Attachment 
Exhiiit 2 System Description 
Exhibit 3 purchaser’s Facility 
Exhihit 4 Delivery Point 
Exhibii S License Area 
Exhibit 6 Memorandum of License 
Exhibit 7 General Terms and Conditions (Revised November 19, 2009) 

>mail Frank.corde@cgelem.kl2.az.us E-mail 

Ourchaser: Solarcity Corporation 

contracfadminis~atoI~olarcity.com 

LEGAL APPROVED 

’urchaser 
check one) 

Printed Name: Frank Davidson Printed Name: Lyndon Rive 

XO owns the Facility 
0 leases the Facility 

I I  Title: Sumintendent Title: CFO 



Finance Attachment 

1. Turn: 

2. Additional Terms: 

FWen (15) years, beginning on the Commercial Operation Dale 

Up to Three (3) Addaional Terms of Five (5) years each. 

3. Enviroamntal Incentives and Environment Attribiltes Accrue to 

4. Contract Price: 

m r  

Conmct Year PkWh 

1 
2 
3 
4 
5 
6 
7 
0 
10 9 

11 
12 
13 
14 
15 

$0.0900 
$0.0900 
' $0.0900 
$0.0900 
$0.0900 
$0.0900 
$L.OSW 
$0.0900 
$0.0900 
$0.0900 
$0.0900 
$0.0900 
$0.0900 
$0.0900 
$0.0900 

June 1,2010 

November 15,2010 

December31.2010 

5. Condition Satistkction Date: 

6. Anticipated Commerdal Operalion Dak 

I .  Outside Commercial Operation Date: 

!3. Purchase Optlm Price: 

End of Contract Year Option Price': 
6 $1,066,092.27 
10 $812,154.73 
15 $756,735.79 

' Hlgher of Fair Market Value of System or amount specified 

9. Termination Value: 

Solar Services A-ent v.061709 



Contract Year Termlnation 
Value 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 

$2.363.138.71 
$2,080.880.53 
$1,673,263.69 
$1,347,039.21 
$1,065,632.09 
$770,348.28 
$662,943.44 
5596,060.56 
$526,024.31 
$452,676.06 
$375,849.28 
$357.244.08 
$337,895.61 
$31 7,765.78 
$296,814.57 

All p n m  m this Agreement BTC calculated based on a rebare of APS 62 2JM'. lflhc B C N d  

rebate is lower than calculated, prices will be adjuwed pro-taw to reflea lhc actual rebate 
10. Rebate Variance received. 

Soilar Serviees A g m c n t  v.IX1709 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

a 
9. 

- 
system Deserlption 

System Laention: ChollaElementarj, 1180 E. Korsten, Casa Grande, AZ 85259 

System She @C kw): 275 kW 

Expected Firat Year Energy Production: 436,889 kwh 

Scope: To be determined upon completion of engineering survey site inspection. 

Expected Module@): 3,667 FS-275 First Solar 75 watt panels 

Exp&ed Inverter@): To be determined upon completion of engineering  SUN^ site inspection. 

Expected Structure: To be determined upon completion of engineering survey site inspection. 

Includes: da 

Exclades: d a  

Solar Services A p m e n t  ~061709 



A PARCEL OF LAND LOCATED IN THE STATE OF ARIZONA COUNTY OF PINAL. WITH A SITUS ADDRESS OF 1180 E . . __ . _ - 
KORTSEN RD, CASA GRAhDE AZ 851??2-138OCURREl%LY OWNED BY PINAL COUNTY SCHOOL DIST4 CASA GRANDE 
rlAVlNG A TAX ASSESSOR NUMBER OF 505-07-04SA AND BEING THE SAME PROPERTY MORE FULLY DESCRIBED AS Sllz 
SW OF SEC QdSdE EXC APPROX W-667 8 S-208' OF E-208 8 EXCW-10' OF E40' OF S l l z  SW OF SAID SEC 9 SEC 9-6s-6E 
59 61 AC AND DESCRIBED IN DOCUMENT NUMBER 875-933 DATED 07/22/1977 AND RECORDED 07RU1977 

Solar Savices Agreemat v.0617W 
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Fxhibit 5 
License Area 

Solar Smiccr Agrement v.061709 



Exhibit 6 
Memorandum of License 

RECORDING REQUESTED BY AND WEEN ) 
RECORDED RETURN TO 1 
Solarcity Corporation ) 
393 Vintage Park Drive, Suite 140 1 
Foster City, CA 94404 1 
Altention: LeaseLiCense Administrator ) 

) 
(space above this line reserved for recorder's use) 

MEMORANDUM OF LICENSE 

THIS MEMORANDUM OF LICENSE is made and entered into this 
School District 4 / Cholla Elementary School, whose address is 
SOLARCITY CORPORATION, whose address is 393 Vintage Park Drive, Suite 140, Foster City, CA 94404 ("Licensee"). 

day of 
1 I80 E. Kors 

, 2009, by and between Pinal-County 
an&, AZ 85259("licensor"), and 

A. Licensor is the owner of certain real pmpnty ("remises"), located in the County of Pinal, 
described in-attached to and incorporated hereln by reference. 

Licensor and Licensee have entered into a Solar Services Agreement dated on or about the Effective Date (the 
"Agreement") undcr which Licensee is leasinga phdDYOJiaiC electric gemeraling system (the "System") to Licensor. 
The Agreement is for a term of Fifleen (15) years, beginning on the Effective Date and ending on the Fifteen (15) 
year anniversary of the Commercial Operation Date with an option to extend the 'Agreement for up to Three (3) 
extended terms of Five ( 5 )  years each. Pursuant to the Agreement, Licensor has granted Licensee an irrevocable, 
non-exclusive license ("License") over the Premises for the purposes and on the terms set forth in the Agreement. 

State of Arizona, 

B. 

Licensor and Licensee agree as follows: 

1. Licensor hereby grants to Licensee the License over the Premises on and subject VI the terms and conditions set 
forth in the Agreement which i s  incorporated herein by reference. 

The term of the License begins on the Effective Date and continues until one hundred and twenty (120) days after 
the termination of the Agreement, 

This Memorandum of License shall not be deemed to modify, alter or amend in any way the provisions of the 
License or the Agreement. In the event of any conflict between the terms of the License andlor the Agreement and 
this Memorandum, the terms of the License andlor the Agreement, as applicable, shall control. 

2. 

3. 

The undersigned have executed this Memorandum of License as of the date first written above 

LICENSOR LICENSEE 

PINAL COUNTY SCHOOL DISTRICT #4 
CASA GRANDE ELEMENTARY SCHOOL 
DISTRICT 

SOLARCITY CORPORATION 

N e: Lyndon Rive 
itle: CEO 

By: \ A A L i -  fl&.d.w- 
Name: Frank Davidson 
Title: Superintendent 

[REMINDER OF PAGE IATENUONALLY LEFT BLANK 
ACKNOWLEDGEMENT PAGE FOLLOWS] 
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STATE OF ARIZONA 1 
) ss. 

C O W O F  p/dfil!- ) 

On , before me,,b&mNotary Public, personally appeared /%%! .D#flfl&ho 
proved to 
acknowledged to me that hdshdthey executed the same in hishedtheir authorized capacity(ies), and that by hishedtheir signature(s) 
on the inrtrument the person(s), or the entity upon behalf of which the penon(s) acted, executed the instrument. 

on the is of satisfactory evidence to be the pmon(s) whose name+) idam subscribed to the within instrument and 

I certify under PENALTY OF PERJURY under the laws ofthe State of Arizona that the foregoing paragraph is hue and 
correct. 

On before me, Notary Public, personally appeared 'Le who 
proved to me on the basis of satisfactory evid nce to be the person(s) whose name(s) idare subscri 
acknowledged to me that hdshdthey executed the same in hisiherltheir authorized capacity(ies), and that by hislherltheir signaNre(s) 
on the instrument the person(s). or the entity upon behalfofwhich the person(s) acted, execyted the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State o &/&&the foregoing paragraph is true 

to the within instrument and 

and correct. 

WITNESS my hand and official sed. 

I - - & &  - 
Signature of Notary Publico 

Solar Services Agrenenlv.061709 2 



Exhibit A 
To Memorandum of Ucense 

Legal Description of Premises 

That certain real property located in the Counly ofMaricopa, State of Ariwna, described as follows: 

A PARCEL OF LAND LOCATED IN THE STATE OF ARIZONA, COUNTY OF PINAL, WITH A SKUS ADDRESS OF 
1180 E KORTSEN RD, CASA G W D E  AZ 85122-1380 CURRENTLY OWNED BY PINAL COUNTY SCHOOL DlST 4 
CASA GRANDE HAVING A TAX ASSESSOR NUMBER OF 505-07-048A AND BEING THE SAME PROPERTY MORE 
FULLY DESCRIBED AS SlL? SW OF SEC 9-6S6E EXC APPROX W-667' & 5-208' OF E-208 & EXCW-IO OF E-40' OF 
SI12 SW OF SAID SEC 9 SEC 9-6S-6E 59.61 AC AND DESCRIBED IN DOCUMENT NUMBER 875-933 DATED 
07/22/1977 AND RECORDED 07/22/1977, 

Solar Senrice Agrecmenlv.061709 3 



1. 

2. 

3. 

4. 

Erhibit‘l 

Solar Services Agreement General Terms and Conditions 

Revised NowmberI9.2009 

Purpose: The purpose of this Agreement is to set forth the terms and conditions by which Solarcity will provide the 
Purchaser with the financing, design, installation, operation and maintenance of a solar panel system at Purchaser’s Facility. 

Delbitions and Internretation: Unless otherwise defined or required by the context in which any term appears: (a) the 
singular includes the plural and vice versa; (b) the words “herein,” %ereof” and “hereunder” refer to this Agreement as a 
whole and not to any particular section or subsection of this Agreement; (c) references to my agreement, document or 
instrument mean such agreement, document or instrument as amended, modified, supplemented or replaced from time to 
time; and (d) the words “include,” “includes” and “including” mean include, includes and including “without limitation.” 
The captions or headings in this Agreement are strictly for convenience and shall not be considered in interpreting this 
Agreement. 

Finance, Des- DeveloDmmt and 0 ~ m t l 0 n  of Solar Panel Svstem. Seller shall provide for Buyer the financing, 
desigR development and operation of the System during the Initial Term and any Additional Term (as defined in 
and collectively the Term”). At the end of the sixth (6th) and tenth (loth) Contract Years and at the end of the Initial Term 
and each Additional Term, so long as Purchaser is not in default under this Agreement, Purchaser may purchase the System 
from Seller as set forth more fully in Section 16 of this Agreement. 

Term and Termination. 

a. Initis1 Term. The initial term (“hl  Term”) of this Agreement shall commence on the Commercial Operation 
Date (as defined below) and continue for the length of time specified in Exhibit 1, unless earlier terminated as 
provided for in this Agreement The “Commereial Operation Date” is the date Seller gives Purchaser witten 
notice that the System is mechanically complete and capable of providing electric energy to the Delivery Point. 
Upon Purchaser’s request, Seller will give Purchaser copies of certificates of completion or similar documentation 
from Seller’s contractor and the interconneetion or similar agreement with the Utility. This Agreement is effective 
as of the Effective Date and Purchaser’s failure to enable Seller to provide the electric energy by preventing it from 
installing the System or otherwise not performing shall not excuse Purchaser’s obligations to make payments that 
otherwise would have been dueunder this Agreement. 

Additional Terms. if Purchaser has not exercised its option to purchase the System by the end of the Initial Term, 
either Party may give the other Party written notice of its desire to extend this Agreement on the terms and 
conditioos set forth herein for the number and length of additional periods speoified in Exhib~ 1 (each an 
”Addttional Term”). Such notice shall be given, if at all, not more than one hundred twenty (120) and not less than 
sixty (60) days before the last day of the Initial Term or the then current Additional Term. as applicable. The Party 
receiving the notice requesting an Additional Term shall respond positively or negatively to that request in witing 
within thirty (30) days after receipt of the request. Failure to respond within such thirty (30) day period shall be 
deemed a of the offer for an Additional Term. If both Parties agree to an Additional Term, the Additional 
Term shall begin immediately upon the conclusion of the then current term or Additional Term on the same terms 
and conditions as set forth in this Agreement. If the Party receiving the request for an Additional Term rejects 01 is 
deemed to reject the first Party’s offer, this Agreement shall terminate at the end of the Initial Term (ifthe same has 
not been extended) or the then c u m  Additional Term. 

b. 

Billins and Pavment. 

a. Monthlv Charges. The Purchaser and Seller agree that Purchaser will tpke title to all electric energy that the 
System generates from the moment the System produces such encrgy and that such energy shall be delivered to 
Purchaser at the delivery point identified on Exhibit 4 (the “Delivery Poiot”).Purchaser shall purchase all such 
electric energy as and when produced by the System. Each month Purchaser shall pay Seller for the benefit it 
receives under this Agreement. Purchaser agrees that it will make such monthly payments to Seller and that the rate 
shown in Exhibit 1 (the “Contrat Price”) is a fair and reasonable price in light of the benefit that the Purchaser 
receives under this Agreement The parties agree that the benefit to Purchaser under this Agreement is best 
measured with relationship to the electricity mat the System produces and as such the monthly payment will be 

Solar Sayices Ap~pementv061709 4 



equal to the applicable $kWh rate multiplied by the number of kWh of energy generated during the applicable 
month, as measured by the System meter. 

Montbhr Invoices. Seller shall invoice Purchaser monthly. Such monthly invoices shall state (i) the amount of 
electric energy produced by the System as measured by the System meter, (ii) the rates applicable to, and charges 
incurred by, Purchaser under this Agreement and (iii) the total amount due from Purchaser. 

Utilitv Invoices. Purchaser shall authorize the Utility to send to Seller duplicates ofany bills sent to Purchaser. If 
Utility does not permit duplicate bills to be sent to Seller, Purchaser shall, promptly upon receipt of each bill, make a 
photocopy of each bill and mail the copy to Seller. Purchaser shall pay all charges assessed by the Utility to the 
Facility. 

Taxes. Purchaser shall either pay or reirnburK Seller for any and all taxes assessed on the generation, sale, delivery 
or consumption of electric energy produced by the System or the interconnection of the System to the Utility’s 
electric distribution system, including property taxes on the System; provided. however, Purchaser will not be 
required to pay or reimburse Seller for any taxes during periods when the System fails to deliver electric energy to 
Purchaser for reasons other than Force Majeure. For purposes of this Section 41cl ”Taxes” means any federal, State 
and local ad valorem, properly, occupation, generation, privilege, sales, use, consumption, excise, tramaction, and 
other taxes, regulatory fees, surcharges or other similar charges but shall not include any income taxes or similar 
taxes imposed on net revenues imposed on Seller due to the sale of energy under this Agreement, which shall be 
Seller’s responsibility. 

Pannent Terms All amounts due under this Agreement shall be due and payable net twenty (20) days from receipt 
of invoice. Any undisputed Dortion of the invoice amount not paid within the twenty (20) day period shall accrue 

b. 

c 

e. 

t 

Y. 

interest at the &d rate of L o  and onehalf percent (2.5%) over the Prime Rate (but not to exceed the maximum 
rate permitted by law). 

Environmental Attriintes and Environmental hcentives. 

Unless otheswise specified on Exhibit 1, Seller is the owner of all Environmental Attributes and Environmental Incentives 
and is entitled to the benefit of all Tax Credits, and Purchaser’s benefits under this Agreement do not include the right to the 
Environmental Attributes, Environmental Incentives or the right to Tax Credits or any other amibutes of ownership and 
operation of the System, all of which shall be retained by Seller. Purchaser shall cooperate with Seller in obtaining securing 
and transferring all Environmental Attributes and Environmental Incentives and the benefit of all Tax Credits, including by 
using the electric energy generated by the System in a manner necessary to qualify for such available Environmental 
Attributes, Environmental Incentives and Tax Credits. Purchaser shall not be obligated to incur any out-of-mket costs or 
expenses in connection with such actions unless reimbursed by Seller. If any Environmental Incentives FX paid directly to 
Purchaser, Purchaser shall immediately pay such amounts over to Seller. To avoid any conflicts with fair trade rules 
regarding claim of solar or renewable energy use, Purchaser, if engaged in commerce and/or trade, shall submit to Seller for 
approval any press releases regarding Purchaser’s use of solar or renewable energy and shall not submit for publication any 
such releases without the written approval of Seller, Approval shall not be unreasonably withheld, and Seller’s review and 
approval shall be made in a timely manner to permit Purchaser’s timely publication. 

“Environmental Attributes” means any and all credits, benefits, emissions reductions, offiets, and allowances, howsoever 
entitled, attributable to the System, the production of electrical energy fmm the System and its displacement of conventional 
energy generation, including (1) any avoided emissions of pollldants to the air, soil or water such as sulhr oxides (SOX), 
nitrogen oxides (NOx), carbon monoxide (CO) and other pollutants; (2) any avoided emissions of carbon dioxide (COZ), 
methane (CH4), nitrous oxide, hydmfluorocarbons, periluorocarbons, sulfur hexafluoride and other greenhouse gases 
(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate Change, or otherwise by law, 
to contribute to the actual or potential threat of altering the Earth‘s climate by trapping heat in the atmosphere; and (3) the 
reporting rights related to these avoided emissions, such as Green Tag Reporting Rights and Renewable Energy Credits. 
Green Tag Reporting Right3 are the right of a paay to report the ownership of accumulated Green Tags in compliance with 
federal 01 state law, if applicable, and to a federal or state agency or any other parly, and include Green Tag Reporting Rights 
accrumg under Section 1605(b) of The Energy Policy Act of 1992 and any present or future federal, state, or local law, 
regulation or bill, and international or foreign emissions tradmg program. Environmental Attributes do not include 
Environmental Incentives and Tax Credits. Purchaser and Seller shall file all tax returns in a manner consistent with this 
Paragraph 5. Without limiting the generality of the foregoin& Environmental Attri’butes include carbon trading credits, 
renewable energy credits or certificates, emissions reduction creditn, investment credits, emissions allowances, green tags. 
tradeable renewable credits and Green-e@ products. 
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6. 

7. 

“Environmental Incentives” means any and credits, rebates, subsidies, payments or other incentives that relate to self- 
geneiation of electricity, the use of technology incorporated into the Sysrem, environmental benefits of using the System, or 
other similar programs available from the Utility, any other regulated entity, the manufacturer of any part of the System or 
any Governmental Authority. 

“Governmental Authority” means any national, state or local government (whether domestic or foreign), any political 
subdivision thereof or any other governmental, quasi-govemmenkd, judicial, public or statutory instrumentality, authority, 
body, agency, bureau or entity (including the Federal Energy Regulatory Commission or the Ariwna Corporation 
Commission), or any arbitrator with authority to bind a party at law. 

“Tar Credits” means any and all (i) investment tax credits, (ii) production tax credits and (iii) similar tax credib under 
federal, state or local law relating to the construction, ownership or production of energy from the System. 

Conditions to Ob iieanons. 

a. Conditions to Seller’s Oblieations. 

Seller’s obligations under this Agreement are conditioned on the completion of the following conditions to Seller’s 
reasonable satisfaction on or before the Condition Satisfhon Date: 

i. Completion of a physical inspection of the Facility and the properly upon which the Facility is located (the 
‘‘Premises”j including, if applicable, gwtecbnical work, and real estate due diligence to confirm the 
suitability of the Facility and the Premises for the System; 

Approval of (i) this Agreement and (ii) the Construction Agreement (if any) for the System hy Seller’s 
Financing Parties. “Construction Agreement“ as used m this subsection means an agreement between 
Solarcity and a subcontractor to install the System. 

Confirmation that Seller will obtain all applicable Environmental Incentives and Tax Credit? 

Receipt of all necessary zoning, land use and building permits; and 

ii. 

iii. 

iv. 

v. Execution of all necessary agreements with the Utility for interconnection of the System to the Utility’s 
electric distribution system. 

b. Conditions to Pnrchaser‘s Oblieations. 

i. Purchaser’s obligations under this Agreement are conditioned on the occurrence of the Commercial 
Operation Date for the System on or before the Outside Commercial Operation Date ( S e e m .  

L Failare of Conditions. 

If any of the conditions listed in subsections a) or b) above are not satisfied by the applicable dates specified in those 
subsections, the Parties will attempt in good faith to negotiate new dates for the satisfaction of the failed conditions. If the 
parties are unable to negotiate new dates then the Party that has not failed to meet an obligation may terminate this 
Agreement upon ten (IO) days written notice to the other Party without liability for costs or damages or biggering a default 
under this Agreement. 

Seller’s Wts and ObUzitions. 

a. Permits and ADDmaIs. Seller, with Purchaser’s reawnable cooperation, shall use commercially reasonable efforts 
to obtain, at its sole cost and expense: 

1. 

ii. 

any zoning, land use and building permits required to consmct, install and operate the System; and 

any agreements and approvals from the Utility necessary in order to interconnect the System to the Utility’s 
electric distribution system. 

Purchaser shall cooperate with Seller’s reasonable requests to assist Seller in obtaining such agreements, permits 
and approvals. 
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b. 

E. 

d. 

e. 

f. 

g. 

b. 

i. 

p. Seller shall fmance, desi= develop, operate and install the System 
at the Facility. During the Term, Seller will operate and perform all routine and emergency repairs to and 
maintenance of the System at its sole cost and expense, except for any repairs or maintenance resulting from 
Purchaser’s negligence, willful misconduct or breach of this Agreement or the Site Lease (if applicable). Seller shall 
not be responsible for any work done by others on any part of the System unless Seller authorizes that work in 
advance in writing. Seller shall not be responsible for any loss, damage, cost or expense arising out of or resulting 
from improper environmental controls or improper operation or maintenance of the System by anyone other than 
Seller or Seller’s contractors. If the System requires repairs for which Seller is not responsible, Purchaser shall pay 
Seller for diagnosing and correcting the problem at Seller or Seller’s contractors’ then current standard rates. Seller 
shall provide Purchaser with reasonable notice prior to accessing the Facility to make standard repairs. 

Non-Standard Svstem RewC and Mainteasnee. If Seller incurs incremental costs to maintain the System due to 
conditions at the Facility or due to the inaccuracy of any information provided by Purchaser and relied upon by 
Seller, the pricing, schedule and other terms of this Ageement will be equitably adjusted to compensate for any 
work in excess of normally expected work required to be performed by Seller. In such event, the Panies will 
negotiate such equitable adjustment in good faith. 

Breakdown Notice. Seller shall notify Purchaser within twenty-four (24) hours following Seller’s discovery of (a) 
any material malfunction in the operation of the System or (b) an interruption in the supply of electrical energy fmm 
the System. Purchaser and Seller shall each designate personnel and establish procedures such that each Party may 
provide notice of such conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, 
including weekends and holidays. Purchaser shall notify Seller immediately upon the discovery of an emergency 
condition affecting the System. 

SusDension. Notwithstanding anything to the contrary herein, Seller shall he entitled to suspend delivery of 
electricity from the System to the Delivery Point for the purpose of maintaining and repairing the System and such 
suspension of service shall not constitute a breach of this Agreement; that Seller shall use commercially 
reasonable efforts to minimize any interruption in service to the Purchaser. 

Use of Contractors and Snbeonlractors. Seller shall be permitted to use contractors and subcontractors to perform 
its obligations under this Agreement. However, Seller shall continue to be responsible for the quality of the work 
performed by its contractors and suhcontractors. If a list of preapproved cont?actors and subcontractors i s  desired, 
such list shall be scheduled on an appendix to w. All Contractors and subcontractors other than those that 
may be scheduled on an appendix to Exhibit 7 shall be subject to Purchaser’s prior written consent, not to be 
unreasonably withheld. 

Liens nnd PnVmeIIt of Contractors and SueDliers. Seller shall pay when due all valid charges from all 
contractors, suhcontractors and suppliers supplying g d s  or services to Seller under Xi Agreement and shall keep 
the Facility free and clear of any liens related to such charges, except for those liens which Seller is permitted by law 
to place on the Facility following non-payment by Purchaser of amounts due under this Agreement Seller shall 
indemnify Purchaser for all claims, losses, damages, liabilities and expenses resulting fiom any liens filed against 
the Facility or the Premises in connection with such charges; provided. however, that Seller shall have the right to 
contest any such lien, so long as it provides a statutory bond or other reasonable assurances of payment that either 
remove such lien fhm title to the Facility and the Premises or that assure that any adverse judgment with res~ect to 
such lien will be paid without affecting title to the Facility and the Premises. 

No Warran&. NO WARRANTY OR REMEDY, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR 
IMPLIED, INCLUDING WITHOUT LIMITATION WARRANTIES OF MERCHANTABILITY AND FITNESS 
FOR A PARTICULAR PURPOSE, OR WARRANTIES ARlSING FROM COURSE OF DEALING OR USAGE 
OF TRADE SHALL APPLY. The remedies set forlb in this Agreement shall be Purchaser’s sole and exclusive 
remedies for any claim or liability arising out ofor in connection with this Agreemenf whether arising in contract, 
tort (including negligence), strict liability or otherwise. 

State and Federal Law. Seller and Purchaser shall at all times comply with A.R.S. 90 15-213.01, 15-512; 38-511; 
35-391, et seq.; 35-393, et seq; 41-2546, and federal and state anti-discrimination laws just as if these statutes were 
incorporated herein in their entirety, and any othw applicable laws. If any portion of this contract is contradicted by 
a term of A.R.S. §IS-213.01 or any other statute; the language ofthe statute shall be controlling 

Purchaser shall at all time comply with Art. IX, $ 7  of the Arizona Constitution, just as if it were 
incorporated herein in its entirety and shall make RO purchase in violation of this Clause. 
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a. 

b. 

e. 

d. 

e. 

f. 

Fafllitv Access Riehts. Purchaser grants to Seller and to Seller’s agents, employees and contractors an irrevocable 
non-exclusive license running with the Premises (the “Ucense”) for acces lo, on, over, under and across the 
Premises as more particularly described in Exhibit 5 (the ”License Area”) for the purposes of (a) installing, 
constructing. operating, owning, maintaining, accessing, removing and replacing the System; (b) performing all of 
Seller’s obligations and enforcing all of Seller‘s rights set forth in this Agreemen< and (c) installing, using and 
maintaining electric lines and equipment, including inverters and meters, necessary to in tmmect  the System to 
Purchaser’s electtic system at the Facility and/or to the Utility’s electric distribution system or that otherwise m y  
from time to time be useful or necessary in connection with the construction, installation, operation, maintenance or 
repair of the System. Seller shall notify Purchaser prior to entering the Facility except in situations where there is 
imminent risk of damage to persons or property. The term of the License shall continue until the date that is one 
hundred and twenty (120) days following the date of expiration or termination of this Agreement (the “License 
Term’’)). During the License Term, Purchaser shall ensure that Seller’s rights under the License and Seller’s access 
to the License Area are preserved and protected and shall not interfere with or permit any third patties to interfere 
with such rights or access. The grant of the License shall survive termination of this agreement by either Party. 
Purchaser agrees that Seller may rewrd a memorandum of license in substantially the same form attached hereto as 

in the land records respecting the License. 

-e. Purchaser shall ensure that all Occupdonal Safety and Health Act (OSHA) requirements and 
other similar applicable safety laws or codes an? adhered to in its perfurname under this Agreement. 

MahteMnce of Facility. Purchaser shall, at its sole wjt and expense, maintain the Facility in good condition and 
repair. Purchaser will ensure that the Facility remains interconnected ro the local utility grid at all times and will not 
permit cessation of electric service to the Facility hom the local utility. Purchaser is fully respangible for the 
maintenance and repair of the Facility’s electrical qdem and of all of Purchaser’s equipment that utilizes the 
System’s outputs. Purchaser shall properly maintain in full working order all of Purchaser’s elecuic supply or 
generation equipment that Purchaser may shut down while utilizing the Synem. Purchaser shall promptly notify 
Seller of any matters of which it is aware pertaining to any damage to or loss of use ofthe System or that wuld 
reasonably be expected to adversely affect the System. 

No AltrraUon of FacW.  Purchaser shall not make any alterations or repairs to the Facility which may adversely 
affect the operation and maintenance of the System without Seller’s prior written consent. If Purchaser wishes io 
make such altemions or repairs, Purchaser shall give prior written notice to Seller, xning forth the work to be 
undcrbkm (except for emergency repairs, for which notice may be given by telephone), and give Seller the 
oppomity IO advise Purchaser in making such alterations or repairs in a manner that avoids damage to the System, 
but, notwithstanding any such advice, Purchaser shall be responsible for all damage to the System cauxd by 
Purchaser or its contractors. To the extent that tempomy disconnection or removal of the System is necessary to 
perform such alterations or repairs, such work and any replacement uf the System after wmpletion of Purchaser’s 
alterations and repairs, shall be done by Seller or its contractors at Purchaser’s cost. All of Purchaser’s altcrations 
and repairs will be done in a good and workmanlike manner and in compliance with all applicable laws, codes and 
permits. 

w. Purchaser shall be permitted to be ON line for IWO (2) full rwcnly-four (24) hour days (each, a 
“Scbedukd Outage”) per calendar year during the Term, during which days Purchnser shall not be obligated to 
accept or pay for electricity tiom the System; p-, however, that Purchaser must notify Seller in writing of 
each such Scheduled Oumge at least forty-eight (48) hours in advance of the commencemenl ofa Scheduled Outage. 
In the event that Scheduled Outages exceed two (2) days per calendar year or mere are unscheduled outages, in each 
case for a reason other than a Force Majeure event, Seller shall reasonably estimate the amount of electricity that 
would have been delivered to Purchaser during such excess Scheduled outages or unscheduled outages and shall 
invoice Purchaser for such amount in accordance with w. Purchaser may purchase electriciiy from any 
source during the Term ofthis Agreement. 

m. Purchaser shall not directly or indirectly caux, create, incur, assume or allow to exist any mortgage, pledge, 
lien, charge, security interest, encumbrance or h e r  claim of any nature on or with respect to the System or any 
interest therein. Purchaser shall immediately notify Seller in writing of the existence of any such mortgage, pledge, 
lien, charge, security in t e rq  eocurnbrance or other claim, shall promptly cause the same to be discharged and 
released of rcwrd without cost to Seller, and shall indemnify Seller against all costs and expenses (including 
reasonable attomqs’ fees) incurred in discharging and releasing any such mortgage, pledge, liar, charge, security 
interest, encumbrance or otha claim. 



9. 

10. 

!4 

b. 

i 

i. 

k. 

&&&. Purchaser shall be responsible for maintaining the physical security of the License Area and for any 
damage or vandalism to the System as a result of failure to maintain such security. Purchaser will not conduct 
activities on, in or about the License Area or the Facility that have a reasonable likelihood of causing damage, 
impairment or otherwise adversely affecting the System. Purchaser shall provide and take reasonable measures for 
security ofthe System, including commercially reasonable monitoring of the Facility‘s alarms. 

Insolation. Purchaser understands that unobstructed access to sunlight (“Jnsolation”) is essential to Seller’s 
performance of its obligations and a material term of this Agreement. Purchaser shall not in any way cause and, 
where possible, shall not in any way permit any interference with the System’s Insolation. If Purchaser becomes 
aware of any activity or condition that could diminish the Insolation of the System, purchaser shall notify Seller 
immediately and shall cooperate with Seller in preserving the System’s existing Insolation levels. 

Dab Line. Purchaser shall provide Seller a high speed internet data line during the Term to enable Seller to 
monitor and operate the System. If Purchaser fails to provide such high speed internet data line, or if such lime 
ceases to function and is not repaired, Seller may reasonably estimate the amount of electric energy that was 
generated and invoice Purchaser for such amount in accordance with-. 

Breakdown Noiice. Purchaser shall notify Seller within hventv-four 124 hours following the discovery by it of (A) 
any material malfunction in the operation of the System; or (B) any occurrences that could reasonably be expected 
to adversely affect the System. Purchaser shall notify Seller immediately upon (A) an interruption in the supply of 
electrical energy &om the System; or (B) the discovery of an emergency condition respecting the System. Purchaser 
and Seller shall each designate personnel and establish procedures such that each Party may provide notice of such 
conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, including weekends and 
holidays. 

m. Eleckicity delivered to the Facility shall be measured by the SolarGuard monitoring system installed and 
maintained by Seller.% part of the System. 

“Change h Law” means (i) the enactment, adoption, promulgation, modification or repeal a&r the Effective Date of any 
applicable law or regulation; (ii) the imposition of any material conditions on the issuance or renewal of any applicable 
permit after the Effective Date of this Agreement (notwithstanding the general requirements contained in any applicable 
Permit at the time of application or issue to comply with future laws, ordinances, codes, rules, regulations or similar 
legislation), or (iii) a change in any utility rate schedule or tariff approved hy any Governmental Authority which in the case 
of any of (i), (ii) or (iii), establishes requirements affecting owning, supplying, constructing, installing, operating or 
maintaining the System, or other performance of the Seller’s obligations hereunder and which has a material adverse effect 
on &e cost to Seller ofperforming such obligations; that a change in federal, state, county or any other tax law after 
the Effective Date ofthis Agreement shall not be a Change in Law pursuant to this Agreement. 

If any Change in Law occurs that has a material adverse effect on the cost to Seller of performing its obligations under this 
Agreement, then the Parties shall, within thirty (30) days following receipt by Purchaser from Seller of notice of such Change 
in Law, meet and attempt in good faith to negotiate amendments to this Agreement as are reasonably necessruy to preserve 
the economic value of this Agreement to both Parties. If the Parties are unable to agree upon such amendments within such 
thirty (30) day period, then Seller shall have the right to terminate this Agreement without further liability to either Party 
except with respect to payment of amounts accrued prior to termination. 

Reloeation olsvstem. 

If Purchaser ceases to conduct business operations at andor vacates the Facility or is prevented h n  operating the System at 
the Facility prior to the expiration of the Term, Purchaser shall have the option to provide Seller with a mutually agreeable 
substitute premises located within the same Utility district as the terminated System or in a location with similar Utility rates 
and Insolation. Purchaser shall provide at least sixty (60) but not more than one hundred eighty (180) days prior Mitten 
notice prior to the date that it wants to make this substitution. In connection with such substitution, Purchaser shall execute 
an amended agreement that shall have all of the same terms as this Agreement except for the (i) Effective Date; (ii) License, 
which will be amended to grant rights in the real properly where the System relocated to; and (iii) Term, which will be the 
remainder of the Term of this Agreement and such amended agreement shall be deemed to be a continuation of this 
Agreement without termination. Purchaser shall also provide any new Purchaser, owner, lessor or mortgagee consents or 
releases required by Seller or Seller’s Financing Parties in conne$on with the substitute facility. Purchaser shall pay all 
costs associated with relocation of the System, including all ca t s  and expenses incurred by or on hehalf of Seller in 
connection with removal of the System from the Facility and installation and testing of the System at the substitute facility 
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and all applicable interconnection fees and expenses at the substitute facility, as well as costs of new titie search and other 
out-of-pocket expenses connected to preserving and refiling the security interests of Seller’s Financing Parties in the System. 
Seller shall remove the System from the vacated Facility prior to the termination of Purchaser’s ownership, lease or other 
rights to use such Facility. Seller will not be required to restore the Facility to its prior condition but shall promptly pay 
Purchaser for any damage caused by Seller during removal of the System, but not for normal wear and t e a  If the substitute 
facility has inferior Insolation as compared to the original Facility, Seller shall have the right to make an adjustment to 
Exhibit 1 such that Purchaser’s payments to Seller are the same as if the System were located at the original Facility. If 
Purchaser is unable to provide such substilute Facility and to relocate the System as provided, any early termination will be 
treated as a default by Purchaser. 

Removal of Svstem at Exoiration. 

Upon the expiration or earlier termination of thii Agreement (provided Purchaser does not exercise its purchase option), 
Seller shall, at its expense, remove all of its tangible properly comprising the System from the Facility on a mutually 
convenient date but in no event later than ninety (90) days aiier the expiration of the Term. The Facility shall be reRuned to 
its original condition, except for System mounting pads or other support stmctures, which may be le% in place, and ordinary 
wear and tear. In no case shall Seller’s removal of the System affect the integrity of Purchaser’s roof, which shall be as leak 
proof as it was prior to removal of the System. Seller shall leave the Facility in neat and clean order. If Seller fails to remove 
or commence substantial efforts to remove the System by such agreed upon date, Purchaser shall have the right, at its option, 
to m o v e  the System to a public warehouse and restore the Facility to its original condition (other than System mounting 
pads or other support stmchues and ordinary wear and tear) at Seller’s cost. Purchaser shall provide sufficient space for the 
temporary storage and staging of tools, materials and equipment and for the parking of constmction crew vehicles and 
temporary construction trailers and facilities reasonably necessary during System removal. 

Jntentionallv Deleted. 

Deiault, Remedies and Damasres. 

a. Defiult. Any Party that fails to perform its responsibilities as listed below or experiences any of the circumstances 
listed below shall be deemed a “Defaulting Party” and each event of default shall be a “DePault Event”: 

11. 

12 

13. 

b. Remedies. 

failure of B Party to pay any amount due and payable under this Agreement, other than an amount 
that is subject to a good faith dispute, within ten (10) days following receipt of Written notice from 
the other Party (the ‘Won-Defaulting Psrty“) of such failure to pay (“Payment Dehult”); 

failure of a Party to substantially perform any other material obligation under this Agreement 
withiin thirty (30) days following receipt of Written notice from the Non-Defaulting Party 
demanding such cure; that such thirty (30) day cure period shall be extended (but not 
beyond ninety (90) days) if and to the extent reasonably necessary to cure the Default Event, if (i) 
the Defaulting Party initiates such cure with the thirty (30) day period and continues such cure to 
completion and (ii) there is no material adverse afi‘ect on the Non-Defaulting Party resulting from 
the failure to cure the Default Event; 

if any representation or warranty of a Party proves at any time to have been incorrect in any 
material respect when made and is material to the transactions contemplated hereby, if the effect 
of such incorrectness is not cured within thirty (30) days following receipt of Written notice from 
the Non-Defaulting Party demanding such cure; 

Purchaser loses its rights to occuw and enjoy the Premises; or 

a Party, or its guarantor, becomes insolvent or is a party to a bankruptcy, remganhtion. 
insolvency, liquidation, receivership, dissolution, winding-up or relief of debtors, 01 any general 
assignment for the benefit of creditors or other similar arrangement or any event occurs or 
pmceedings are taken in any jurisdiction with respect to the Party which has a similar efict. 

Purchaser prevents Seller from installing the System or othenuise failing to perform in a way that 
prevents the delivery of electric energy from the System. (Such Default Event shall not excuse 
Purchaser’s obligations to make payments that otherwise would have been due under this 
Agreement.) 
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14. 

Remedies for Payment Default. If a Payment Default occurs, the Non-Defaulting Party may 
suspend performance of its obligations under this Agreement Further, the Non-Defaulting Party 
may pursue any remedy under this Agreement, at law or in equity, including an action for damages 
and termination of this Agreement, upon f i e  (5)  days prior written notice to the Defaulting Party 
following the Payment Default 

-. On the occurrence of aDefault Event other than a Payment Default, 
the Non-Defaulting Party may pursue any remedy under this Agreement, at law or in equity, 
including an action for damages and termination of this Agreement or suspension of performance 
of its obligations under this Agreement, upon five ( 5 )  days prior written notice to the Defaulting 
Party following the occurrence of the Default Event. Nothing herein shall limit either Party’s right 
to collect damages upon the occurrence of a breach or a default by the other Party that does not 
become a Default Event. 

Damages Uwn Termination bv Default Upon a termination of this Agreement by the Non- 
Defaulting Party as a result of a Default Event hy the Defaulting Party, the Defaulting Party shall 
pay a Termination Payment to the Non-Defaulting Pany determined as follows (the ’Termination 
Payment”): 

A. m. If Purchaser is the Defaulting Party and Seller terminates this Agreement, the 
Termination Payment to Seller shall be equal to the sum of (i) the termination value set 
forth In Exhibit 1 (the ‘‘Termination Value”) for such antract Year, (ii) removal costs 
as provided in Section 13(b1(3UCJ and (iii) any and all other amounts previously accrued 
under this Agreement and then owed by Purchaser to Seller. The Parties agree that actual 
damages to Seller in the event this Agreement terminates prior to the expiration of the 
Term as the result of an Default Event by Purchaser would be difficult to ascertain, and 
the applicable Termination Value set forth in is a reasonable approximation of 
the damages suffered by Seller as a result of early termination of this Agreement. The 
Termination Payment shall not be less than zero. 

seller. If Seller is the Defaulting Party and Purchaser terminates this Agreement, the 
Termination Payment to Purchaser shall be equal to the sum of (i) the present value 
(using a discount rate of 9.5%) of the excess, if any, of the reasonably expected cost of 
electric energy from the Utility over the Coniract Price for the reasonably expected 
production of the Facility for the remainder of the Initial Term or the then current 
Additional Term, as applicable; (ii) all costs reasonably incurred by Purchaser in re- 
converting its electric supply to service fiom the Utility; (iii) any removal costs incurred 
by Purchaser, and (iv) any and all other amounts previously accrued under this 
Agreement and then owed by Seller to Purchaser. The Termination Payment shall not be 
less than zero. 

B. 

C. Oblieations Followine Termination. If a Non-Defaulting Party terminates this 
Agreement pursuant to this =13(bY3UCL then following such termination, Seller 
shall, at the sole cost and expense of the Defaulting Party, remove the equipment (except 
for mounting pads and support shuchues) constituting the System. The Non-Defaulting 
Party shall take all commercially reasonable efforts to mitigate its damages as the result 
of a Default Event. 

Reoresentations and Warranties. 

a. General Reoresentations and W a r r a n k .  Each Party represents and warrants to the other the following: 

(1) Such Pmty is duly organized, validly existing and in good standing under the laws of the 
jurisdiction of its formation; the execution, delivery and performance by such Party of this 
Agreement have been duly authorized by all necessary corporate, partnership or limited liability 
company action, as applicable, and do not and shall not violate any law; and this Agreement is 
valid obligation of such Party, enforceable against such Party in accordance with its terms (except 
as may be limited by applicable bankruptcy, insolvency, reorganization, moratorium and other 
similar laws now or hereafter in e&ct relating to creditors’ rights generally). 
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15. 

(2) Such Party has obtained all licenses, authorizations, consents and approvals rquired by any 
Governmental Authority or other third party and necessary for such Party to own its assets, carry 
on its business and to execute and deliver this Agreement; and such Party is in compliance with all 
laws that relate to this Agreement in all material respects. 

b. Purchaser represents and w m t s  to Seller the following: 

(1) License. Purchaser has the full right, power and authority to grant the License contained in 
s a ) .  Such grant of the License does not violate any law, ordinance, rule or other 
governmental restriction applicable to Purchaser or the Facility and is not inconsistent with and 
will not result in a breach or default under any agreement by which Purchaser is bound or that 
affects the Facility. 

Other Aereements. Neither the execution and delivery of this Agreement by Purchaser nor the 
performance by Purchaser of any of its obligations under this Agreement conflicts with or will 
rwult in a breach or default under any agreement or obligation to which Purchaser is a party or by 
which Purchaser or the Facility is bound. 

w r a c v  of Information. All information provided by Purchaser to Seller, as it pertains to the 
Facility’s physical configuration, Purchaser’s planned use of the Facility, and Purchaser’s 
estimated electricity requirements, is accurate in all material respects. 

Purchaser Status. Purchaser is not a public utility or a public utility holding company and is not 
subject to regulation as a public utility or a public utility holding company. 

No Pool Use. No eleceicity generated by the System will be used to heat a swimming pool. 

(2) 

(3) 

(4) 

( 5 )  

Svstem Damage and Insurance. 

a. Svstem Damape. 

(1) Seller’s Oblieations. If the System is damaged or destroyed other than by Purchaser’s negligence 
or willful misconduct, Seller shall promptly repair and restore the System to its pre-existing 
condition; provided. however, that if more than fifty percent (50%) of the System is destroyed 
during the last five ( 5 )  years of the Initial Term or during any Additional Term, Seller shall not be 
required to restore the System, but may instead terminate this Agreement, unless Purchaser agrees 
(i) to pay for the cost of such restoration of the System or (ii) to purchase the System “AS-IS” at 
the greater of (A) then current fair market value of the System and (B) the sum of the mounts 
described in Section I3.bCI)AUil (using the date of purchase to determine the appropriate Contract 
Year) and Section 13.b13) AViiil. 

Purchaser’s Oblieations. If the Properly on which the system is mounted is damaged or 
destroyed by casualty of any kind or any other occurrence other than Seller’s negligence or willful 
misconduct, such that the operation of the System and/or Purchaser’s ability to accept the electric 
energy produced by the System are materially impaired or prevented, Purchaser shall promptly 
repair and restore the Property to its pre-existing condition; provided, however. that if more than 
50% of the Property is destroyed during the last five yean of the Initial Term or during any 
Additional Term, Purchaser may elect either (i) to restore the Property or (ii) to pay the 
Termination Value set forth in and all other cost4 previously accrued but unpaid under 
this Agreement and thereupon terminate this Agreement. 

(2) 

b. Insurance Coveraee. At all times during the Term, Seller and Purchaser shall maintain the following insurance: 

1. Seller’s Insurance. Seller shall maintain (i) comprehensive general liability insurance with coverage of at 
least 51,000.000 per occurrence and $2,000,000 annual aggregate, (ii) employer’s liability insurance with 
coverage of at least $1,000,000 (iii) worker’s compensation insurance as required by law; and (iv) property 
insurance on the System for the full replacement cost thereof. 

Purchaser’s Insurans. Purchaser shall maintain (i) comprehensive general liability insurance with coverage 
of at least $1,000,000 per occurrence and $Z,WO,OOO annual aggregate, (ii) employer’s liability insurance 
with coverage ofat least $l,OW,OOO and (iii) worker’s compensation insurance as required by law. 

ii. 
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16. 

17. 

E Policv Provisions. All insurance policies provided hereunder shall (i) contain a provision whereby the insurer 
agrees to give the party not providing the insurance thirty (30) days (ten (IO) days in the event of non-payment of 
premiums) written notice before the insurance is cancelled, terminated or materially altered, (ii) be written on an 
occurrence basis, (iii) with respect to the casualty insurance policies, name Seller as loss payee thereunder, (iv) with 
respect to the liability insurance policies, include the other Party as an additional insured as its interest may appear, 
(iv) include waivers of subrogation, (v) provide for primary coverage without right of contribution from any 
insurance of the other Party, and (vi) be maintained with companies either rated no less than A- as to Policy 
Holder’s Rating in the current edition of Best’s Insurance Guide or otherwise reasonably acceptable to the other 
parry. 

g!erwlcates. Within thirty (30) days after execution of this Agreement and upon the other Party’s request and 
annually thereafter, each Party shall deliver the other Party certificates of insurance evidencing the above required 
coverage. 

Dednctibles. Unless and to the extent that a claim is covered by an indemnity set forth in this Agreement, each 
Party shall he responsible for the payment of its own deductibles. 

d. 

e. 

Ownershin: Oution to Pnrcbase. 

a. 

b. 

OwnershiD of Svstem. Throughout the Term, Seller shall be the legal and beneficial owner of the System at all 
times, including all Environmental Attributes, and the System shall remain the personal property of Seller and shall 
not attach to or be deemed a part of, or f*e to, the Facility or the Premises. Each of the Seller and Purchaser 
agree that the Seller is the tax owner of the System and all tax filings and reports will he filed in a manner consistent 
with this Agreement. The System shall at all times retain the legal status of personal property as defmed under 
Article 9 of the Uniform Commercial Code. Purchaser covenants that it will use commercially reasonable efforts to 
place all parties having an interest in or a mortgage, pledge, lien, charge, security interest, encumbrance or other 
claim of any nature on the Facility or the Premises on notice of the ownership of the System and the legal status or 
classification of the System as personal property. If there is any mortgage or fmture filing against the Premises 
which could reasonably he conshued as pmspectively anaching to the System as a fixture of the Premises, Purchaser 
shall provide a disclaimer or release from such lienholder. If Purchaser is the fee owner of the Premises, Purchaser 
consents to the filing of a disclaimer of the System as a fixture ofthe Premises in the office where real estate records 
are customarily filed in the jurisdction where the Facility is located. If Purchaser is not the fee owner, Purchaser 
will obtain such consent from such owner. Purchaser agrees to deliver to Seller a non-disturbance agreement in a 
f m  reasonably acceptable to Seller from the owner of the Facility (if the Facility is leased by Purchaser), any 
mortgagee with a lien on the Premises, and other Persons holding a similar interest in the Premises. 

Omion to Pnrchase. At the end of the sixth (6th) and tenth (10th) Contract Years and at the end of the Initial Term 
and each Additional Term, so long as Purchaser is not in default under this Agreement, Purchaser may purchase the 
System from Seller on any such date for a purchase price equal to (i) with respect to a0 option exercised at the end 
of the sixth (6th) or tenth (10th) Contract Years or at the end of the Initial Term, the greater of (A) the amount set 
forth at such time in the Purchase Option Price schedule in and (B) the Fair Market Value of the System, 
and (ii) with respect to an option exercised at the end of an Additional Term, the Fair Market Value of the System. 
The ‘‘Fair Market Value” of the System shall be determined hy mutual agreement of Purchaser and Seller; 
provided. however, if Purchaser and Seller cannot agree to a Fair Market Value within tbirty (30) days &r 
Purchaser has exercised its option, the Parties shall select a nationally recognized independent appraiser with 
experience and expenise in the solar photovoltaic industry to determine the Fair Market Value of the System. Such 
appraiser shall act reasonably and in good faith to determine the Fair Market Value of the System on an installed 
basis and shall set forth such determination in a written opinion delivered to the Parties. The valuation made by the 
appraiser shall be hindmg upon the Parties in the absence of fraud or manifest error. The costs ofthe appraisal shall 
be home by the Parties equally. Purchaser must provide a notification to Seller of its intent to purchase at least 
ninety (90) days and not more than w e  hundred eighty (I 80) days prior to tbe end of the applicable Contract Year or 
the Initial Term or Additional Term, as applicable, and the purchase shall be complete prior to the end of the 
applicable Contract Year or the Initial Term or Additional Term, as applicable. Upon purchase of the System, 
Purchaser will assume complete responsibility for the operation and mainhnanoe of the System and liability for the 
performance ofthe System, and Seller shall have no finthe1 liabilities or obligations hereunder. 

IndemMcation and Limitations of LisbiliQ. 

a. w. Each Party (the %Indemnifying Party”) shall defend, indemnify and hold harmless the other Party and the 
directors, officers, shareholders, parlners, members, agents and employees of such other Party, and the respective 
affiliates of each thereof (collectively, the “ I n d e d i e d  Partlea”), from and against all loss, damage, expense, 



above, below or near the Premises of any Hazardous Substance, except to the extent deposited, spilled, released or 
otherwise caused by Seller or any of its contractors or agents. Each Party shall promptly notify the other Party if it 
becomes aware of any deposit, spill or release of any Hazardous Substance on or about the License Area or the 
Premises generally. 

1. ‘TXazardous Substance” means any chemical, waste or other substancs (a) which now or hereafter 
becomes defined as or included in the definition of “hazardous substances,” “hazardous wastes,” 
“hazardous materials,” “extremely hazardous wastes,” ‘krshicted hazardous wastes,” ‘’toxic substances,” 
‘Voxic pollutants,” ‘’pollution,” ‘pollutants,” “regulated substances,” or words of similar import under any 
laws pertaining to the environment, health, safety or welfare, (b) which is declared to be hazardous, toxic, 
or polluting by any Governmental Authority, (c) exposure to which is now or hereafter prohibited, limited 
or regulated by any Governmental Authority, (d) the storage, use, handling, disposal or release of which is 
reshicted or regulated by any Governmental Authority, or (e) for which remediation or cleanup is required 
by any Governmental Authority. 

d Limitations ou Li0biIil-v. 

1. No Conseauential Damass. Neither Party nor its directors, officers, shareholders, partners, members, 
agents and employees subconbactors or suppliers shall be liable for any indirect, special, incidental, 
exemplary, or consequential loss or damage of any nalue arising out of their performance or non- 
performance hereunder even if advised of such. 

18. Force Maienre. 

I 
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19. 

a. 

b. 

c 

d 

“Force Majenre” means any event or circumstances beyond the reasonable control of and without the fault or 
negligence of the Party claiming Force Majeure. It shall include, without limitation, failure or intemption of the 
production, delivery or acceptance of electricity due to: an act of god; war (declared or undeclared); sabotage; riot; 
insurrection; civil unrest or disturbance; military or guerilla action; terrorism; economic sanction or embargo; civil 
stike, work stoppage, slowdown, or lock-out; explosion; fire; earthquake; abnormal weather condition or actions of 
the elements, hurricane; flmd; lightning; wind; drought; the binding order of any Governmental Authority (provided 
that such order has been resisted in good faith by all reasonable legal means); the failure to act on the part of any 
Governmental Authority (provided that such action has been timely requested and diliently pursued); unavailability 
of electricity from the utility grid, equipment, supplies or products @ut not to the extent that any such availability of 
any of the foregoing results &om the failure of the Party claiming Force Majeure to have exercised reasonable 
diligence); and failure of equipment not utilized by or under the control of the Party claiming Force Majeure. 

Except as otherwise expressly provided to the contrary in this Agreement, if either Party is rendered wholly or partly 
unable to timely perform its obligations under this Agreement because of a Force Majeure event, that Party shall be 
excused from the performance affected by the Force Majeure event (but only to the extent so affected) and the time 
for performing such excused obligations shall be extended as reasanably necessary; orovided. that: (i) the Party 
affected hy such Force Majeure event as soon as reasonably practicable after obtaining knowledge of the occurrence 
of the claimed Force Majeure event, gives the other Party prompt oral notice, followed by a Written notice 
reasonably describing the event; (ii) the suspension of or extension of time for performance is of no greater scope 
and of no longer duration than is required by the Force Majeure went; and (iii) the Party affected hy such Force 
Majeure event uses all reasonable efforts to mitigate or remedy its inability to perform as soon as reasonably 
possible. Seller shall not be liable for any damage to the System or the Facility resulting from a Force Majeure 
event. The Term shall be extended day for day for each day performance is suspended due to a Force Majeure 
event. 

Notwithstanding anfiing herein to the contrary. the obligation to make any payment due under this Agreement 
shall not be excused by aForce Majeure event. 

If a Force Majeure event continues for a period of one hundred (180) days or more within a twelve (12) month 
period and prevents a material part of the performance by a Party hereunder, the Party not claiming the Force 
Majeure shall have the rigbt to terminate this Agreement without fault or further liability to either Party (except for 
amounts accrued but unpaid). 

&s&nment d Financing. 

a. Aasienment. This Agreement may n d  be assigned in whole or in part by either Party without the prior Written 
consent of the other Party, which consent shall not he unreasonably withheld or delayed. Notwithstanding the 
foregoing, Seller may, without the prior written consent of Purchaser, (i) assign, mortgage, pledge or otherwise 
collaterally assign its interests in this Agreement to any Financing Party, (ii) directly or indinctly assign this 
Agreement to an affiliate of Seller, (iii) assign this Agreement to any entity tbrougb which Seller is obtaining 
financing or capital for the System and (iv) assign this Agreement to any person succeeding to all or substantially all 
of the assets of Seller (provided that Seller shall be released from liability hereunder as a result of any of the 
foregoing pamined assignments only upon assumption of Seller’s obligations hereunder by the assignee). 
Purchaser’s consent to any other assignment shall not be unreasonably withheld if Purchaser has been provided with 
reasonable proof that the proposed assignee (x) has comparable experience in operating and maintaining 
pbotovoltaic solar systems comparable to the System and providing services comparable to those contemplated by 
this Agreement and @) has the financial capability to maintain the System and provide the services contemplated hy 
this Agreement in the manner required by this Agreement This Agreement shall be binding on and inure to the 
benefit of the successors and permitted assignees. 

FinancZnq. The Parties achowledge that Seller may obtain construction and long-term financing or other credit 
support from lenders or third parties (‘%inaneing Palaes”) in connection with the installation, construction, 
ownership, operation and maintenance of the System. Both Parties agree in good faith to consider and to negotiate 
changes or additicms to this Agreement that may he reasonably requated by the Financing Parties; Dmvided. that 
such changes do not alter the fundamental economic terms of this Agreement. The Parties also agree that Seller may 
assign this Ageement to the Financing Parties as collateral, and in connection with any such assignment, Purchaser 
agrees to execute a consent to assignment in customary form and reasonably acceptable to the Financing Parties. 

b. 
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20. 

21. 

22 

a. Confidentiality. If either Party provides confidential information, including business plans, strategies, financial 
information, proprietary, patented, licensed, copyrighted or trademarked information, andlor technical information 
regarding the design, operation and maintenance of the System or of Purchaser’s business ?Confidential 
Information”) to the other or, if in the c w s e  of performing under this Agreement 01 negotiating this Agreement a 
Party learns Confidential Information regarding the facilities or plans of the other, the receiving Party shall (a) 
protect the Confidential Information from disclosure to third patties with the same degree of care accorded its own 
confidential and proprieimy information, and (b) refrain fmm using such Confidential Information, except in the 
negotiation and performance ofthis Agreement Notwithstanding the above, a Party may provide such Confidential 
Information to its, officers, directors. members, managers, employees, agene, contractors and consultants 
(collectively, “Representatives”), and affiliates, lenders, and potential assignees of this Agreement (provided and on 
condition that such potential assipees be bound by a written agreement or legal obligation restricting use and 
disclosure of Confidential Information), in each case whose access is reasonably necessary to the negotiation and 
performance of this Agreement. Each such recipient of Confidential Information shall be informed by the Party 
disclosing Confidential Information of its confidential nature and shall be directed to treat such information 
confidentially and shall agree to abide by these provisions. In any event, each Party shall be liable (with respect to 
the other Party) for any breach of this provision by any entity to whom that Party improperly discloses Confidential 
Information. The terms of this Agreement (but not its execution or existence) shall be considered Confidential 
Information for purposes of th is  Section 2Nal except as set forth in Section ZOfb). All Confidential Information 
shall remain the properly of the disclosing Party and shall be returned to the disclosing Party or destroyed after the 
receiving F‘arty‘s need for it has expired 01 upon the request of the disclosing Party. Each Party agrees that the 
disclosing Party would be irreparably injured by a breach of this Section 2O(a) by the receiving Party or its 
Representatives or other person to whom the receiving Party discloses Confidential Information of the disclosing 
Party and that the disclosing Party may be entitled to equitable relief, including injunctive relief and specific 
performance, in the event of a breach of the provision of this Section 20fa). To the fullest extent permitted by 
applicable law, such remedies shall not be deemed to be the exclusive remedies for a breach of this Section 20fal 
but shall be in addition to all other remedies available at law or in equity. 

Permitted DWosares. Notwithstanding any other provision in this Agreement, neither Party shall be required to 
hold confidential any information that (i) becomes publicly available other than through the receiving Party, (ii) is 
required to be disclosed to a Governmental Authority under applicable law or pursuant to a validly issued subpoena 
(but a receiving Party subject to any such requirement shall promptly notify the disclosing Party of such requirement 
to the extent permitted by applicable law), (iii) is independently developed by the receiving Party or (iv) becomes 
available to the receiving Party without restriction from a third party under no obligation of confidentiality. If 
disclosure of information is required by a Governmental Authority, the disclosing Party shall, to the extent permitted 
by applicable law, notify the other Party of such required disclosure promptly upon becoming aware of such 
required disclosure and shall cooperate with the other Party in efforts to limit the disclosure to the maximum extent 
permitted by law. 

b. 

Goodwill and Publicity. Neither Party shall use any name, trade name, savice mark or trademark of the other Party in any 
promotional or advertising material without the prior Written consent of such other party. m e  Parties shall coordinate and 
cooperate with each other when making public announcements related to the execution and existence of this Agreement, and 
each Party shall have the right to promptSy review, comment upon and approve any publicity materials, press releases or 
other public statements by the other Party that refer to, or that describe any aspect of, this Agreement. Neither Party shall 
make any press release regarding or public announcement or the specific terms of this Agreement (except for filings or other 
statements or releases as may be required by applicable law) without the specific prior mitten consent of the other Party. 
Without limiting the generality of the foregoing, all public statements must accurately reflect the rights and obligations of the 
Parties under this Agreement, including the ownership of Environmental Attributes and Environmental Incentives and any 
related reporting rights. 

General Pmvisions 

a. 

b. 

Choice of M. Arizona law shall govern this Agreement without giving effect to conflict of laws principles. 

ArbibatIon and Attornew’ Fees. Any dispute arising f?om or relating to this Agreement shall be arbitrated in 
Phoenix, Arizona The arbitration shall be administered by the AAA in accordance with its Comprehensive 
Arbitration Rules and Procedures, and judgment on any award may be entered in any wurt of competent 
jurisdiction. If the Parlies agree, a mediator may be consulted prior to arbitration. The prevailing party in any 
dispute arising out ofthis Agreement shall be entitled to reasonable attorneys’ fees and costs. 
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d 

e. 

t 

g. 

h. 

L 

m. All notices under this Agreement shall be in writing and shall be by personal delivery, facsimile 
transmission, electronic mail, ovemighl courier, or regular, certified, or registered mail, return receipt requested, and 
deemed received upon personal delivq, acknowledgment of receipt of electronic transmission, the promised 
delivery date after deposit with overnight courier, or five (5)  days after deposit in the mail. Notices shall be sent to 
the person identified in this Agreement at the addresses set forth in this Agreement or such other address as either 
party may specify in witing. Each party shall deem a document faxed to it as an original document 

Provisions of this Agreement that should reasonably be considered to survive termination of this 
Agreement shall survive. For the avoidance of doubt, surviving provisions shall include, without limitation, Section 
4 (Representations and Warranties), Section 7(h> (No Warranty), Section 15b1 (Insurance), Section 17 
(Indemnification), Section 20 (Confidentiality and Publicity), Section 22fa) (Choice of Law), Section 22 fb> 
(Arbitration and Attorneys’ Fees), Section 22fc) (Notices), Section 22 (g) (Comparative Negligence), Section 2 2 0  
(Non-Dedication of Facilities), Section 22@ (Service Contract), Section 22fQ (No Partnership) Section 22fI) (Full 
Agreement, Modification, Invalidity, Counterpluts, Captions) and Section 22h) (No Third Party Beneficiaries). 

Further Assurances Each of the Parties hereto agree to provide such information, execute and deliver any 
instruments and documents and to take such other actions as may be necessary or reasonably requested by the other 
Party which are not inconsistent with the provisions of this Agreement and which do not involve the assumptions of 
obligations other than those provided for in this Apement, to give full effect to this Agseement and to eany out the 
intent of this Agreement. 

Right of Waiver. Each Party, in its sole discretion, shall have the right to waive, defer or reduce any of the 
requirements to which the other Party is subject under this Agreement at any time; provided, however that neither 
Party shall be deemed to have waived, deferred or reduced any such requirements unless such action is in writing 
and signed by the waiving Party. No waiver will be implied by any usage of trade, coiuse of dealing or c o w  of 
performance. A Party’s exercise of any rights hereunder shall apply only to such requirements and on such 
occasions as such Party may specify and shall in no event relieve the other Party of any requirements or other 
obligations not so specified. No failure of either Party to enforce any term ofthis Agreement will be deemed to be a 
waiver. No exercise of any right or remedy under this Agreement by Purchaser or Seller shall constitute a waiver of 
any other right or remedy contained or provided by law. Any delay or failure of a Party to exercise, or any partial 
exercise of, its rights and remedies under this Agreement shall not operate to limit or otherwise affect such rights or 
remedies. Any waiver of performance under this Agreement shall be l i e d  to the specific performance waived and 
shall not, unless otherwise expressly stated in writing, constitute a continuous waiver or a waiver of future 
performance. 

Comosrative Neglimkce. It is the intent of the Parties that where negligence is determined to have been joint, 
contributory or concurrent, each Party shall bear the p’oportionate cost of any Liability. 

Non-Dedicatiou of Facllitiea. Nothing herein shall be construed as the dedication by either party of its facilities or 
equipment to the public or any part thereof. Neither Party shall knowingly take any action that would subject the 
other Party, or other Party’s facilities or equipment, to the jurisdiction of any Governmental Authority as a public 
utility or similar entity. Neither Party shall assert in any proceeding before a court or regulatory body that the other 
Party is a public utility by virtue of such other Party’s performance under this agreement. If Seller is reasonably 
likely to become subject to regulation as a public utility, then the Parties shall use all reasonable efforts to 
restructure their relationship under this Agreement in a manner that preserves their relative economic interests while 
ensuring that Seller does not become subject to any such regulation. If the Parties are unable to agree upon such 
reshuduring, Seller shall have the right to terminate this Agreement without further liability, and Seller shall 
remove the System in accordance with Section 11 of this Agreement. 

EstopwL Either Party hereto, without charge, at any time and fiom time to time, within five ( 5 )  business days after 
receipt of a written request by the other party hereto, shall deliver a written instrument, duly executed, certifying to 
such requesting party, or any other person specified by such requesting Party: (i) that this Agreement is modified 
and in fill force and effect, or if there has been any modification, that the sane is in full force and effect as so 
modified, and identifying any such modification; (ii) whether or not to the knowledge of any such part/ there are 
then existing any offsets or defenses in favor of such party against enforcement of any of the tern,  covenants and 
conditions of this Agreement and, if so, specifying the same and also whether or not to the knowledge of such party 
the other party has observed and performed all of the terms, covenants and conditions on its part to be observed and 
performed, and if not, specifying the same; and (iii) such other information as may be reasonably requested by the 
requesting Party. Any Written instrument given hereunder may be relied upon by the recipient of such instrument, 
except to the extent the recipient has actual knowledge of facts contained in the certificate. 
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i. 

k. 

1. 

m. 

U. 

Service Contmd. The Parties intend this Agreement to be a “service contract“ within the meaning of Section 
7701(e)(3) of the Internal Revenue Code of 1986. Purchaser will not take the position on any tax retum or in any 
other f i l i i  that is inconsistent with this section of the Code.. 

No PartnemhiD. No provision of this Agreement shall be construed or represented as creating a partnership, trust, 
joint venture, fiduciary or any similar relationship between the Parties. No Par& is authorized to act on behalf ofthe 
other Party, and neither shall be considered the agent of the other. 

Full Amee ment Modilication. Invalidltv. CounterDarta. CaDfious. This Agreement, together with any Exhibits, 
completely and exclusively states the agreement of the parties regarding its subject matter and supersedes all prior 
progosals, agreements, or other communications between the parties, oral or written, regarding its subject matter. 
This Agreement may be modified only by a writing signed by both Parties. If any provision of this Agreement is 
found unenforceable or invalid, such unenforceability or invalidity shall not render this Agreement unenforceable or 
invalid as a whole. In such event, such provision shall be changed and interpreted so as to best accomplish the 
objectives of such unenforceable or invalid provision wi&in the limits of applicable law. This Agreement may be 
executed in any number of separate counterparts and each counterpart shall be considered an original and together 
shall comprise the same Agreement. The captions or headings in this Agreement are strictly for convenience and 
shall not be considered in interpreting this Agreement. 

Forward Contmct. The transaction contemplated under this Agreement constitutes a “forward contract” within the 
meaning of the United S m s  Sanlauptcy Code, and the Parties further acknowledge and agree that each Party is a 
“forward contract merchant” within the meaning ofthe Untied States Bankruptcy Code. 

No Third P a d  Beneficiaries. Except as othm‘se expressly provided herein, this Agreement and all rights 
hereunder are intended for the sole benefit of the Parties hereto and shall not imply or create any rights on the part 
of, or obligations to, any other Person. 

End of Documeni 
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EXHIBIT C 



Solar Services Agreement (APS) 

This Solar Services Agreement (this “Agreement”) is entered into by the parties listed below (each a “Party“ and collectively the 
“Parties”) as of the date signed by Seller below (the “Effective Date”). 

Seller: I I 

FaX I (480) 484-6294 

Purchaser: 

Name 
and 
Address ~ _ _ ~  

Phone 

E-mail 1 djpeterson@usd.org 

Scottsdale Unified School District #48 
Copper Ridge School 
3811N.44* 
S c o & d a & ~ . . 8 ~ 0 ~ . 8  

Attention : David Peterson 
(480) 484-6128 

Purchaser 
(check one) 

X o m  the Facility 
P leases the Facility 

Name 
and 
Address 

Phone 

SolarCii  Corporation 
393 Vintage Pa& Drive, Suite 140 
Foster City, CA 94404 - A t t e n * i ~ n : . . . L . e ~ e i ~ e ~ ~ e ~ ~ ~ ~ . i . ~ ~ t o r  

(650) 638-1028 

Fax I (650) 638-1029 1 
E-mail 1 conmctadministrato~so~mity.com I 

This Agreement sets forth the terms and conditions of the finance, design installation, operation and maintenance of the turnkey solar 
panel system described in Exhlbit 2 (the “System”) to be installed at the Purchaser’s facility descnied in Exhibit 3 (the “Facility”). 

The exhibits listed below are incorporated by reference and made part of this Ageement. 

Exhibit 1 Finance Attachment LEGALAPPROVED 
Exhibit 2 System Description 
Exhibit 3 Purchaser’s Facility 
Exhibit 4 Delivery Point 
Exhibit 5 License kea 
Exhibit 6 Memorandum of License 
Exhibit 7 

INlTl 

Qsowit3 General Terms and Conditions (Revised November 2,2009) 

Pur 

Printed Name: David Peterson hinted Name: o\\r ak\/-J, 
Title: Assistant Suuerintendent Title: c ! F ~  

Date: 2ssxcd9 

Q2m9 Solarcity. AU rights reserved 

mailto:djpeterson@usd.org


Exhibit 1 
Finance Attachment 

1. Term: 

2. Additional Terms: 

3. 

Fifteen (15) years, beginning on the Commercial Operation Date. 

Up to Three (3) Additional Terms of Five (5) years each. 

Environmental Incentives and Environment Attributed. Notwithstanding anything to the contrary in the Solar Services 
Agreement (including, without limitation, Sections 5, 6(a), and 16(a) of the General Terms and Conditions), the 
Environmental Incentives and Environmenal Attributes @ut not the Tax Credits) accrue to Purchaser. hrrchasa has, in turn, 
. a s s i g n e d - p a y m ~ t ~ o ~ t h e t h e - E n ~ ~ ~ ~ ~ l - ~ ~ ~ ~ ~ e ~ . ~ ~ ~ e l ] e ~ ~  ..._ . ~ -~ .. 

4. ContractPrice: 

5. Condition Satisfaction Date: 

6. Anticipated Commercial Operation Date: 

7. Outside Commercial Operation Date: 

8. Purchase Option Price: 

ContractYear slkWh 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 

$0.0900 
$0.0900 
$0.0900 
$0.0900 
$0.0900 
$0.0900 
$0.0900 
$0.0900 
$0.0900 
$0.0900 
$0.0900 
$0.0900 
$0.0900 
$0.0900 
$0.0900 

June 1,2010 

November 15,2010 

December 31,2010 

End of Contract Year Option Price*: 
6 $2,077,627.96 
10 $1,793,145.95 
15 81.381.241.Sf3 

" Higher of Fair Market Value of System or amount specified 
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9. Termination Value: 

Contract Year 

1 
2 
3 
4 
5 
6 
7 

~ 8 
9 
10 
11 
12 
13 
14 
15 

Terminaflon 
Value 

$4,32521 7.76 
$3.604.318.59 
$2,975,441.19 
$2,463,045.52 
$2.01 3,938.75 
$1,542,780.97 
$1.400.908.53 

- .-.-$.1,318;L35.79 
$1,232,833.01 
$1,143,011.78 
$1,049,074.30 

$950,812.90 
$448,009.49 
$740.435.14 
$627.849.44 

10. Rebate Variance 
All prices in this Agreement are calculated based on a rebate of S2,ZSIw.  If the actual rebate 
is lower than calculated, prices will be adjusted pro-rata to reflect the actual rebate received. 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

Exhibit 2 

System Description 

System Location: Copper Ridge School 10101 E Thompson Peak Pkwy, Scottsdale, AZ 85259 

System Size (DC kw): 510 kW 

Expected First Year Energy Production: 867,000 kwh 

Scope: To be determined after completion of engineering site survey inspection. 

Expected Module@): 6,800 FS-275 First Solar 75 watt panels 

Expected Inverter@): Satcon Powergate 500kW 

Expected Structure: To be determined upon completion of engineering site survey inspection. 

Iuclodes: To be detennined upon completion of engineering site survey inspection. 

Excludes: To be determined upon completion of engineering site survey inspection. 

-~ -~ ~ ~ . . .~ . ~ . ~.~~ ... -~ 



~~~ 

Exhibit 3 
Purchaser's Facility 

A PARCEL OF LAND LOCATED IN THE STATE OF ARIZONA, COUNTY OF MARICOPA, WlTH A SITUS ADDRESS 
OF 10101 E THOMPSON PEAK PKWY. SCOTTSDALE AZ 85255-3300 CURRENTLY OWNED BY SCOTTSDALE 
UNIFIED SCHOOL DISTRICT 48 HAVING ATAX ASSESSOR NUMBER OF 217-12-OOIC AND BEING THE SAME 
PROPERTY MORE FULLY DESCRIBED AS PCL OF LD LY WAN SEC 29 DESC PIF 99-061 1021 AND DESCRIBED IN 
DOCUMENT NUMBER 61 1021 RECORDED 06/28/1999. 

. ~ . ..~ ~ ~~ 
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Exhibit 4 
Delivery Point 

The panies are currently unable to permanently d e h e  the access poinrs and the Delivery Point for the System. Upon completion of 
final design, the parties shall amend this Exhibit TO accurately reflect the access and delivery points 
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Exhibit 5 
License Area 

The patties are currently unable to pemurnently define the access points and the Delivery Point for the System. Upon completion of 
finat design, the parties shall amend this Exhibit to accurately reflect the access and delivery points. 
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Exhibit 6 
Memorandum of License 

RECORDING REQUESTED BY AND WHEN 1 
RECORDED RETURN T O  1 
Solarcity Corporation ) 
393 Vintage Park Drive, Suite 140 ) 
F o s t ~  City, CA 94404 ) 
Attention: LeaseLicense Adminiseator ) 

(space above this line reserved for recorder’s use) 

.. 

TWS MEMORANDUM OF LICENSE is made and entered into t h i s 2 1  day of 2009, by and between 
Scottsdale Unified School District #48 D m  Copper Ridge School, whose I N Scottsdale, AZ 
85018(“Lieeusor”), and SOLARCITY CORPORATION, whose address is 393 Vinrage Park Drive, Suite 140, 
Foster City, CA 94404 (“Licensee”). 

A. Licensor is the owner of certain real property CPremises”), located in the County of Marimpa, State of California 
, described in Exhibit A attached to and incorporated herein by reference. 

Licensor and Licensee have entered into a Solar Power Purchase Agreement dated on or about the Effective Date 
(the “Agreement”) under which Licensee is selling energy generated by a photovoltaic electric generating systw 
(the “System”) to Licensor. The Agreement is for a term of Fifteen (IS) years, beginning on the Effective Date and 
ending on the Fifteen (15) year anniversary of the Commercial Operation Date with an option to extend the 
Agreement for up to llvee (3) extended terms of Five (5) years each. m u a n t  to the Agreemens Licensor has 
granted Licensee an irrevocable, non-exclusive license rLicense”) over the Premises for the plllposes and on the 
terms set forth in the Agreement. 

B. 

Licensor and Licensee agree as follows: 

1. Licensor hereby grants’to Licensee the License over the Premises on and subject to the terms and conditions set 
fcoth in the Agreement which is incoprated herein by reference. 

The term of the License begins on the Effective Date and continues until one hundred and twenty (120) days after 
the termination of the Agreement. 

This Memorandum of License shall not be deemed to modify, alter or amend in any way the provisions of the 
License or the Agreement. In the event of any conflict between the terms of the License and/or the Agreement and 
this Memorandum, the terms of the License and/or the Agreement, as applicable, shall.control: 

2. 

3. 

The undersigned have executed this Memorandum of License as of the date first written above. 

LICENSOR LICENSEE 

SCO’MSDALE UNIFIED SCHOOL DISTRICT 
#48 /COPPER RIDGE SCHOOL 

3 
S O L A R A T  CORPORATION 

~ 

> - 
N a m e : X v i d  Peterson 
Title: Assistant Superintendent 

[REMINDER OF PAGE LNTENTIONALLY LEFT BLANK 
ACKNOWLEDGEMENT PAGE FOLLOWS] 
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STATE OF ARJZONA 1 

COUNTY OF MARICOPA 1 
) ss. 

efore me, 
satisfactory evidence to be the person(s) whose name($ idare subscribed to the withiin iostrUment and 

p k 2 &  Notary Public, personally a p p e a r e d h d  e k- who 

acknowledged to me that hdshe/they executed the same in hishahheir authorized capacity(ies), and that by hisherhheir signature@) 
on the instrument the person@), or the entity upon behalf of which the person@) acted, executed the instrument. 

I certify under PENALTY OF PERRTRY under the laws of the State of Arizona that the foregoing paragraph is tlue and 

) ss. 
STATE OF 

C O U N T Y O F A f i & & '  ) 

on before me, && A n w o m y  Public, personally appeared & 
proved to me on the basis of satisfactow evidence to be the persoWwhose n m e M  idgesbbwibed to the within inshwnent and 
&howledged to me that hd&Lkfexecuted the same in hiM-Wauthorizeci  capscity(ies), and that by h-ignatw@+ 
on the mshument the p e r s o w o r  the entity upon behalf of which the personfgiyacted, executed the insment.  

I certify under PENALTY OF PERRlRY under the laws of the State of that the foregoing paragraph is me 
and correct. 

WITNESS my hand and official seal. 

Signature /dA ofNotary Public 

Solar ScrviccsAgoermentv.ZOO9ilOZ 



Exhibit A 
To Memorandum of License 

Legal Description of Premises 

That cermin real property located in the County of Maricopa, State of Arizona, described as follows: 

A PARCEL OF LAND LOCATED IN THE STATE OF ARIZONA, COUNTY OF MARICOPA, WITH A SITUS ADDRESS 
OF 10101 E THOMPSON PEAK P W .  SCOTSDALE AZ 8.52553300 CURRENTLY OWNED BY SCOTTSDALE 
UNIFIED SCHOOL DISTRICT 48 HAVING A TAX ASSESSOR NUMBER OF 217-12-OOIC AND BEING THE SAME 
PROPERW MORE FULLY DESCRIBED AS PCL OF LD LY WllN SEC 29 DESC P/F 99-061 1021 AND DESCRIBED IN 
DOCUMENT NUMBER 61 1021 RECORDED 06/28/1999. 

~ ~ _ ~ . ~ ~ _ ~ _ _ _ _ _ ~ _ _ _ _ _ ~  ~~ ~ ~ _ _  - 
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Exhibit 7 

Sohr Services Agreement General Terms and Conditions 

RevisedNovember2, 2009 

Purpose: The purpose ofthis Agrement is to set forth the terms and conditions by which SolarCity will provide the 
Purchaser with the financing, design, installation, operation and maintenance of a solar panel system at Purchaser’s Facility. 

Defmitions and Intemretstion: Unless otherwise defined or required by the context in which any term appears: (a) the 
singular includes the plural and vice versa; (b) the words ‘herein,” “hereof” and “hereunder” refer to this Agreement as a 
whole and not to any particular section or subsection of this Agreement; (c) references to any agreement, document or 
i n s m a r t  mean such agreement, document or instrument as amended, modified, supplemented or replaced from time to 

The captions or headings in this Agreement are strictly for convenience and shall not be considered in interpreting this 

1. 

~ . t i m e ; a n d ) . t h e , q r d s .  . ~ i n c l u d e , l l i . ~ ~ ~ ~ ~ r n ~ ! u ~ e - ~ ~ ~ ~ d ~ s  and hclud&%thautknitatim?.. 

A p m e n t .  

Finance, Design. DeveloDment and ODeration of Solar Panel Svstem. Seller shall provide for Buyer the financing, 
design, development and o p t i o n  of the System during the Initial Term and any Additional Term (as defined in Exhibit 1, 
and collectively the “Term”). At the end ofthe sixth (6tb) and tenth (10th) Contract Years and at the end ofthe Initial Term 
and each Additional Term, so long as Purchaser is not in default under this Agreement, Purchaser may purchase the System 
&om Seller as set forth more fully in Section 16 of this Agreement. 

Term and Termination. 

a. Initial Term. The initial term (“Initial Term”) of this Agreement shall commence on the Commercial Operation 
Date (as defined below) and continue for the length of time specified m Exhibit 1, unles earlier terminated as 
provided for in this Agreement. The “Commercial Operation Date” is the date Seller gives Purchaser written 
notice that the System is mechanically complete and capable of providing electric energy to the Delivexy Point. 
Upon Purchaser’s request, Seller will give Purchaser copies of certificates of completion or similar documentation 
from Seller’s conmctor and the interconnection or similar agreement with the Utility. This Agreement is effective 
as of the Effective Date and Purchaser’s failure to enable Seller to provide the elecbic energy by preventing it from 
installing the System or otherwise not performing shall not excuse F’urchaser’s obligations to make payments that 
otherwise would have been due under this Agreement. 

Additional Terms. If Purchaser has not exercised its option to purchase the System by the end of the Initial Term, 
either Party may give the other Party winen notice of its desire to extend this Agreement on the terms and 
conditions set forth herein for the number and length of additional periods specified in Exhibit 1 (each an 
“Additmnnl Term”). Such notice shall be given, if at all, not more than one hundred twenty (120) and not less than 
sixty (60) days before the last day of the Initial Term or the then current Additional Term, as applicable. The Party 
receiving the notice requesting an Additional Term shall respond positively or negatively to that request in vniting 
witbin thirty (30) days after receipt of the request. Failure to respond within such t h i i  (30) day period shall be 
deemed a &&m of the offer for an Additional Term. If both Patties agree to an Additional Term, the Additional 
Term shall begin immediately upon the conclusion of the then w e n t  term or Additional Term on the same terms 
and conditions as set forth in this Agreement. If the Party receiving the request for an Additional Term rejects or is 
deemed to reject the first Party‘s offer, this Agreement shall terminate at the end ofthe Jnitial Term (ithe same has 
not been extended) or the then current Additional Term. 

b. 

Billine and Pannent. 

a. Jblonthlv Cham=. The Purchaser and Seller agree that Purchaser will take title to all electric energy that the 
System generates from the moment the System produces such energy and that such energy shall be delivered to 
Purchaser at the delivery point identified on Exhibit 4 (the “Delivery Point’9.Purchaser shall purchase all such 
electric energy as and when produced by the System. Each month Purchaser shall pay Seller for the benefit it 
receives under this Agreement. Purchaser Wees that it will make such monthly payments to Sella and that the rate 
shown in Exhibit 1 (the “Contract Price”) is a fair and reasonable price in light of the benefit that the Purchaser 
receives under this Agreement. The parties agree that the benefit to pllrchaser under this Agreement is best 
measured with relationship to the electricity that the System produces and as such the monthly payment will be 
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b. 

C. 

e. 

- 

t 

equal to the applicable $kwh rate multiplied by the number of kwh of energy generated during the applicable 
month, as measured by the System meter. 

Munthlv Invoices. Seller shall invoice Purchaser monthly. Such monthly invoices shall state (i) the amount of 
electric energy produced by the System as measured by the System meter, (ii) the rates applicable to, and charges 
incurred by, purchaser under this agreement and (iii) the total amount due from Purchaser. 

Utilitv Invoices. Purchaser shall authorize the Utility to send to Seller duplicates of any bills sent to Purchaser. If 
Utility does not permit duplicate bills to be sent to Seller, Purchaser shall, promptly upon receipt of each bill, make a 
photocopy of each bill and mail the copy to Seller. Purchaser shall pay all charges assessed by the Utility to the 
Facility. 

- Taxes. Purchaser shall either pay or reimburse Seller for any and all taxes assessed on the generation, sale, delivery 
or consumption of electric energy produced by the System or the interconnection of the System to the Utility’s 
. e l e c ~ c _ d i s t r i b u t i o n . . s y ~ m , ~ ~ c ~ ~ ~ g ~ p ~  M y & m :  nrovided~however. P ! c h B - ~ L n & b c  
required to pay or reimburse Seller for any taxes during periods when the System fails to deliver electric energy to 
Purchaser for reasons other than Force Majeure. For purposes of this Section 4(cL “Taxes” means any federal, state 
and local ad valorem, property, occupation, generation, privilege, sales, use, consumption, excise, transaction, and 
other taxes, regulatory fees, surcharges or other similar charges but shall not include any income taxes or similar 
taxes imposed on net revenues imposed on Seller due to the sale of energy under this Agreement, which shall be 
Seller’s responsibility. 

Pavment Terms. All amounts due under this Agreement shall be due and payable net twenty (20) days h m  receipt 
of invoice. Any undisputed portion of the invoice amount not paid within the twenty (20) day period shall accrue 
interest at the annual rate of two and one-half percent (2.5%) over the Prime Rate @ut not to exceed the maximum 
rate permitted by law). 

Environmental Attributes and Environmental Incentives. 

Unless otherwise specified on Exhibi  1, Seller is the owner of all Environmental Attributes and Environmental Incentives 
and is entitled to the benefit of all Tax Credits, and Purchaser’s benefits under this Agreement do not include the right to the 
Environmental Amibutes, Environmental Incentives or the right to Tax Credits or any other ath.ibutes of o m h i p  and 
operation of the System, all of which shall be retained by Seller. Purchaser shall cwperate with Seller in obtaining, securing 
and transferring all Environmental Attributes and Environmental Incentives and the benefit of all Tax Credits, including by 
using the electric energy generated by the System in a manner necessary to qualify for such available Environmental 
Attributes, Environmental Incentives and Tax Credits. Pllrchaser shall not be obligated to i n m  any out-f-pocket costs or 
expenses in connection with such actions unless reimbursed by Seller. If any Environmental Incentives are paid directly to 
Purchaser, Purchaser shall immediately pay such amounts over to Seller. To avoid any conflicts with Fair trade rules 
regarding claims of solar or renewable energy use, purchaser, if engaged in commerce and/or trade, shall submit tn Seller for 
approval any press releases regarding Purchaser’s use of solar or renewable energy and shall not submit for publication any 
such releases without the written approval of Seller. Approval shall not be unreasonably witbbeld, and Seller’s review and 
approval shall be made in a timely manner to permit Purchaser’s timely publication. 

‘%nvironmental Attributes” means any and all credits, benefits, emissions reductions, offsets, and allowances, howsoever 
entitled, attributable to the System, the production of electrical energy h m  the System and its displacement of conventional 
energy generation, including (1) any avoided emissions of pllntants to the air, soil or water such as sulfur oxides (SOX), 
nitrogen oxides @Ox), carbon monoxide (CO) and other pollutants; (2) any avoided emissions of carbon dioxide (CO2), 
methane (CH4), nitrous oxide, hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse gases 
(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate Change, or otherwise by law, 
to conhibute to the actual or potential threat of altering the Eartb’s climate by trapping heat in the ahnosphere; and (3) the 
reporting rights related to these avoided emissions, such as Green Tag Reporting Rights and Renewable Energy Credits. 
Green Tag Reporting Rights are the right of a parly to report the ownership of accumulated Green Tags in Mmpliance with 
federal or state law, if applicable, and to a federal or state agency or any other party, and include Green Tag Reporting Rights 
accruing under Section 1605@) of The Energy Policy Act of 1992 and any present or fi~ture federal, stat% or local law, 
regulation or bill, and international or foreim emissions tradiing program. Environmental Attributes do not include 
Environmental Incentives and Tax Credits. Purchaser and Seller shall file all tax returns in a manner consistent with this 
Paragraph 5.  Without limiting the generality of the foregoing, Environmental Attributes include carbon trading credits, 
renewable energy credits or certificates, emissions reduction credits, investment credits, emissions allowances, green tags, 
tradeable renewable credits and Green-& products. 



“Environmental Incentives” means any and credits, rebates, subsidies, payments or other incentives that relate to self- 
generation of electricity, the use of technology incorporated into the System, environmental benefits of using the System, or 
other similar programs available h r n  the Utility, any other regulated entiiy, the manufacturer of any part of the System or 
any Governmental Authority. 

“Governmental Authority” means any national, state or local government (whether domestic or foreign), any political 
subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory instrumentality, authority, 
body, agency, bureau 01 entity (including the Federal Energy Regulatory Commission or the California Public Utilities 
Commission), or any arbitrator with authority to bind a party at law. 

“Tax Credits” means any and all (i) investment tax credits, (ii) production tax credits and (iii) similar tax credits under 
federal, state or local law relating to the construction, ownership or production of energy from the System. 

-. 
~~ ____ ~~ -~ 

a. Conditions to Seller’s Obligations, 

Seller’s obligations under this Agreement are conditioned on the completion o f  the following conditions to Seller’s 
reasonable satisfaction on or before the Condition Satisfaction Date: 

6. 
_ _  

7. 

i. 

ii. 

iii. 

iv. 

V. 

vi. 

Completion of a physical inspection of the Facility and the propaty upon which the Facility is located (the 
“Premises”) including, if applicable, geotechnical work, and real estate due diligence to confirm the 
suitability of the Facility and the Premises for the System; 

Approval of (i) this Agreement and (u) the Construction Agreement (if any) for the System by Seller’s 
Financing Parties. “Construction Agreement” as used in this subsection means an agreement between 
Solarcity and a subcontractor to install the System. 

Confirmation that Seller will obtain all applicable Environmental Incentives and Tax Credits; 

Receipt of all necessary zoning, land use and building permits; and 

Execution of all necessary agreements with the Utility for interconnection of the System to the Utility’s 
electric distribution system. 

prior to Seller commencing construction and installation ofthe System, Purchaser shall give Seller proof of 
insurance for all insurance required to be maintained by F’urchaser under this Agreement. 

b. Conditions to Purchaser’s Oblieations. 

i. Purchaser’s obligations under this A m e n t  are conditioned on the occurrence of the Commercial 
Operation Date for the System on or before the Outside Commercial Operation Date (See Exhibit 1). 

c. Failure of Conditions. 

If any of the conditions listed in subsections a) or b) above are not satisfied by the applicable dates specified in those 
subsections, the Parties will attempt m good faith to negotiate new dates for the satisfaction of the failed conditions. If the 
parties are unable to negotiate new dates then the party that has not failed to meet an obligation may terminate this 
Agreement upon ten (IO) days written notice to the other Party without liability for costs or damages or triggering a default 
under this Agreement 

Seller’s Rights and Obligations. 

a. Permits and ADDrOVPb. Seller, with Purchaser’s reasonable cooperation, shall use commercially reasonable efforts 
to obtain, at its sole cost and expense: 

i. 

ii. 

any zoning, land use and building permits required to construct, install and operate the System; and 

any agreements and approvals fiom the Utility necessary in order to interconnect the System to the Utility’s 
e l d c  distribution system. 
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b. 

C. _ _ _ ~ ~  

d. 

e. 

E 

s 

h. 

-chaser shall cooperate with Seller’s reasonable requests to assist Seller in obtaining such agreements, permits 
and approvals. 

Standard Svstem R e m  ir and Msintenance. Seller shall finance, design, develop, operate and install the System 
at the Facility. During the Term, Seller will operate and perform all routine and emergency repairs to and 
maintenance of the System at its sole cost and expense, except for any repairs or maintenance resulting ffom 
Purchaser’s negligence, willful misconduct or breach of this Agreement or the Site Lease (if applicable). Seller shall 
not be responsible for any work done by others on any part of the System unless Seller authorizes that work in 
advance in writing. Seller shall not be responsible for any loss, damage, cost or expense arising out of or resulting 
h m  improper environmental controls or improper operation or maintenance of the System by anyone other than 
Seller or Seller’s contractors. If the System requires repairs for which Seller is not responsible, Purchaser shall pay 
Seller for diagnosing and correcting the problem at Seller or Seller’s conh’actors’ then ament standard rates. Seller 
shall provide Purchaser with reasonable notice prior to accessing the Facility to make standard repairs. 

Non-Standard Svstem Reoair and Maintenance. If Seller incurs incremental costs to mai&r-tbe System due to 
“conditions at the Facility or due tothe inaccuracy of &y information provided by Purchaser adrel ied upon by 

Seller, the pricing, schedule and other terms of this Agreement will be equitably adjusted to compensate for any 
work in excess of normally expected work required to be performed by Seller. In such event, the Parties will 
negotiate such equitable adjustment in good faith. 

Breakdown Notice. Seller shall notify Purchaser within twenty-four (24) hours following Seller’s discovery of (a) 
any material malfunction in the operation of the System or @)an interruption in the supply of electrical energy f?om 
the System. Purchaser and Seller shall each designate personnel and establish procedures such that each Party may 
provide notice of  such conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours per day, 
including weekends and holidays. Purchaser shall notify Seller immediately upon the discovew of an emergency 
condition affecting the System. 

Sosoension. Notwithstanding anything to the contrary herein, Seller shall be entitled to suspend d e l i v q  of 
electricity from the System to the Delivery Point for the purpose of maintaining and repairing the System and such 
suspension of service shall not constitute a breach of this Agreement; that Seller shall use commercially 
reasonable effom to minimize any interruption in service to the purchaser. 

Use of Contractors and Sobcontradam Seller shall be permitted to use contractors and subcontractors to perform 
its obligations under this Agreement. However, Seller shall continue to be responsible for the quality of  the work 
performed by its contractors and subcontractors. If a l i t  of pre-approved contractors and subcontractors is desired, 
such list shall be scheduled on an appendix to Exhibit 7. AU Contractors and subcontractors other than those that 
may be scheduled on an appendix to Exhibit 7 shall be subject to Purchaser’s prior written consent, not to be 
masonably withheld. 

Liens and Pavment of Contractors and S U I J S ~ ~ ~ .  Seller shall pay when due all valid charges from all 
contractors, subcontraaors and suppliers supplying goods or services to Seller under this Agreement and shall keep 
the Facility free and clear of any liens related to such charges, except for those liens which Seller is permitted by law 
to place on the Facility following non-payment by Purchaser of amounts due under this Agreement. Seller shall 
indemnify Purchaser for all claims, losses, damages, liabilities and expenses resulting ffom any liens filed against 
the Facility or the Premises in connection with such charges; provided. howevn; that Seller shall have the right to 
contest any such lien, so long as it provides a statutory bond or other reasonable assurances of payment that either 
remove such lien from title to the Facility and the Premises or that assure that any adverse judgment with respect to 
such lien will be paid without affecting title to the Facility and the Premises. 

No Warran*. NO WARRANTY OR REMEDY, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR 
IMPLIED, INCLUDING WITHOUT LIMITATION WARRANTES OF MERCHANTABILITY AND FITNESS 
FOR A PARTICULAR PURPOSE, OR WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE 
OF TRADE SHALL APPLY. The remedies set forth in this Agreement shall be Purchaser’s sole and exclusive 
remedies for any claim or liability arising out of or in connection with this Agreement, whether arising in contract, 
tort (including negligence), strict liability or otherwise. 

8. Purchaser Riehts and Oblitions. 

a. Facilitv Aecess Right& Purcbaser grants to Seller and to Seller’s agents, employees and contractors an irrevocable 
non-exclusive license running witb the Premises (the ‘Zicense”) for access to, on, over, under and across the 
Premises as more particularly described in Exhibit 5 (the ”License Area”) for the purposes of (a) instalVmg, 
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b. 

C. 

d. 

e” 

f. 

g. 

constructing, operating, owning, maintaining, accessing, removing and replacing the System; @) perfoming all of 
Seller’s obligations and enforcing all of Seller’s rights set forth in this Agreement; and (c) insallin& using and 
maintaining electric lines and equipment, including inverters and meters, necessary to interconnect the System to 
Purchaser’s electric system at the Facility and/or to the Utility’s electric distribution system m that otherwise may 
&am time to time be useful or necessary in connection with the consmction, installation, operation, maintenance or 
repair of the System. Seller shall notify Purchaser prim to entering the Facility except in situations where there is 
imminent risk of damage to persons or property. The tam of the License shall continue until the date that is one 
hundred and twenty (120) days following the date of expiration or termination of this Agreement (the “License 
Term”). During the License Term, purchaser shall ensure that Seller’s rights under the License and Seller’s access 
to the License Area are preserved and protected and shall not interfere with or permit any third parties to interfere 
with such rights or access. n e  grant of the License shall survive termination of this agreement by either Party. 
Purchaser agrees that Seller may record a memorandum of license in substantially the same form attached hereto as 
Exhibit 6 in the land records respecting the License. 

-_ 
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OSHA Comdiance. F’urchaxr shall e- that all Occupational Safety and Health Act (OS.K.4) requirements and 
other similar applicable safety laws or codes are adhered to in its performance under this Agreemenr 

Maintenance of FacitiQ. Purchaser shall, at its sole cost and expense, maintain Purchaser’s Facility in gwd 
condition and repair. Purchaser will ensure that the Facility remains interconnected to the local utility grid at all 
times and will not permit cessation of electric sewice to the Facility from the local utility. Purchaser is fully 
responsible for the maintenance and repah of the Facility’s electrical system and of all of Purchaser’s equipment that 
utilii the System’s outputs. Purchaser shall properly maintain in full working order all of Purchaser’s electric 
supply or generation equipment that Purchaser may shut down while utilizing the System. punhaser shall promptly 
notify Seller of any matters of which it is aware pertaining to any damage to or loss of use of the System or that 
could reasonably be expected to adversely affect the System. 

No Alteration of Fadty. Purchaser shall not make any alterations or repairs to the Facility which may adversely 
affect the operation and maintenance of the System without Seller’s prior written consent. If Purchaser wishes to 
make such alterations or repairs, Purchaser shall give prior written notice to Seller, setting forth the work to be 
n n d d e n  (except for emergency repairs, for which notice may be given by telephone), and give Seller the 
oppomity to advise Purchaser in making such alterations or repairs in a manner that avoids damage to the System, 
but, notwithstanding any such advice, Purchaser shall be responsible for all damage to the System caused by 
Purchaser or its contlactors. To the extent that temporary disconnection or removal of the System is necessary to 
perform such alterations or repairs, such work and &y replacement of the System after completion of Purchaser’s 
alterations and renairs. shall be done bv Seller or its contractors at Purchaser’s cost. All of Purchaser’s alterations ~, ~~~~~ 

~~~ , ~~~~~ ~~~ ~ ~ ~ ~ 

and repairs will be done in a good and workmanlike manner and in compliance with all applicable laws, codes and 
permits. 

m. Purchaser shall be permitted to be off line for two (2) full twenty-four (24) hour days (each, a 
“Scheduled Outage”) per calendar year dlning the Term, during which days purchaser shall not be obligated to 
accept or pay for electricity from the System; provided. however, that Purchaser must notify Seller in writing of 
each such Scheduled Outage at least forty-eight (48) hours in advance ofthe wmmencement of a Scheduled Outage. 
In the event that Scheduled Outages exceed &o (2) days per calendar year or there are unscheduled outages, in each 
case fbr a reason other than a Force Maieure event. Seller shall reasonablv estimate the amount of electricitv that 
would have been delivered to Purchaser“ during such excess Scheduled 0;tages m unscheduled outages a n i  shall 
invoice Purchaser for such amount in accordance with Section 4. Purchaser may purchase electricity from any 
source during the Term of this Agreement. 

_. Liens. Purcbaser shall not directly or indirectly cause, create, incur, assume or allow to exist any mortgage, pledge, 
lien, charge, security interest, encumbrance or other claim of any nature on 01 with respect to the System or any 
interest therein. purchaser shall immediately notify Seller in writing of the existence of any such mortgage, pledge, 
lien, charge, security interest, encumbrance or other claim, shall promptly cause the same to be discharged and 
released of record without cost to Seller, and shall indemnify Seller against all costs and expenses (includinp 
reasonable attorneys’ fees) incurred in discharging and releasing any such mortgage, pledge, lien, charge, security 
interest, encumbrance or other claim. 

w. Purchaser shall be responsible for maintaining the physical security of the License Area and for any 
damage or vandalism to the System as a result of failure to maintain such security. purchaser will not conduct 
activities on, in or about the License Area or the Facility that have a reasonable lielihood of causing damage, 
impairment m otherwise adversely affecting the System. Purchaser shall provide and take reasonable measures for 
security of the System, including commercially reasonable monitoring of the Facility’s a l m s .  



9. 

10. 

h. Insolation. Purchaser understands that unobstructed access to sunlight (“Insolation”) is essential to Seller’s 
performance of its obligations and a material term of this Agreement. Purchaser shall not in any way cause and, 
where possible, shall not in any way permit any interference with the System’s Insolation. If Purchaser becomes 
aware of any activity or condition that could diminish the Insolation of the System, Purchaser shall notify Seller 
immediately and shall cooperate with Seller in preserving the System’s existing Insolation levels. 

i Data Line. Purchaser shall provide Seller a high speed intemet data lime during the Term to enable Seller to 
monitor and operate the System. If Purchaser fails to provide such high speed internet data lime, or if such line 
ceases to function and is not repaired, Seller may reasonably estimate the amount of electric energy that was 
generated and invoice Purchaser for such amount in accordance with Section 4 provided, however, that Purchaser 
shall have a reasonable period of time to review and contest such estimate. 

i. Breakdown Notice. Purchaser shall notify Seller within twentv-four (24) hours following the discovery by it of (A) 
any material malfunction in the operation of the System; or (B) any occurrences that could reasonably be expected 
- to adverselyaffect the System. &chaser sh@l nom.@ Seller b&w&& upon (A) an interruption in the supply of- 
electrical enerev from the System. or (B) the discoven of an emergency condition respectinE the System. Purchaser 

I . I  

and Seller sha i  each designate personnel and establish proceduressuch that each Pa& may provide notice of such 
conditions requiring Seller’s repair or alteration at all times, twenty-four (24) hours p a  day, including weekends and 
holidays. 

Metering. Electricity delivered to the Facility shall be measured by the SolarGuard monitoring system installed and 
maintained by Seller as part of the System. 

k. 

Change in Law. 

“Change in Law” means (i) the enactment, adoption, promulgation, modification or repeal after the Effective Date of any 
applicable law or regulation; (ii) the imposition of any material conditions on the issuance or renewal of any applicable 
permit a%r the Effective Date of this Agreement (notwithstanding the general requirements contained in any applicable 
Permit at the time of application or issue to comply with future laws, ordinances, codes, rules, regulations 01 similar 
legislation), or (iii) a change in any utility rate schedule or tariff approved by any Governmental Authority which in the case 
of any of (i), (ii) or (iii), establishes requirements affecting owning, supplying, constructing, installing, operating or 
maintainii the System, or other performance of the Seller’s obligations hereunder and which has a material adverse effect 
on the cost to Seller of performing such obligations; that a change in federal, state, county or any other tax law after 
the Effective Date of this Agreement shall not be a Change in Law pursuant to this Agreement. 

If any Change in Law occurs that has a material adverse effect on the cost to Seller of performing its obligations under this 
Agreement, then the Parties shall, within t h i i  (30) days following receipt by Purchaser from Seller of notice of such Change 
in Law, meet and attempt m good faith to negotiate amendments to this Agreement as are reasonably necessary to preserve 
the economic value of this Agreement to both Parties. If the Parties are unable to apm upon such amendments within such 
t h i i  (30) day period, then Seller shall have the right to terminate this Agreement without further liability to either Party 
except with respect to payment of amounts accrued prior to termination. 

Relocation of System. 

If Purchaser ceases to conduct business operations at and/or vacates the Facility or is prevented from operating the System at 
the Facility prior to the expiration of the Term, Purchaser shall have the option to provide Seller with a mutually agreeable 
substitute premises located within the same Utility district as the terminated System or in a location with similar Utility rates 
and Insolation. purchaser shall provide at least sixty (60) hut not more than one hundred eighty (180) days prior written 
notice prior to the date that it wants to make th is  substitution. In connection with such substitution, Purchaser shall execute 
an amended agreement that shall have all of the same t m  as this Agreement except for the (i) Effective Date; (ii) License, 
which will be amended to grant rights in the real property where the System relocated to; and (iii) Term, which will be the 
remainder of the Term of this Agreement and such amended agreement shall be deemed to be a continuation of this 
Agreement without termination. Purchaser sball also provide any new Purchaser, owner, lessor or mortgagee consents or 
releases required by Seller or Seller’s Financing Parties in connection with the substitute facility. Purchaser shall pay all 
costs associated with relocation of the System, including all costs and expenses incurred by or on behalf of Seller in 
connection with removal of the System from the Facility and installation and testing of the System at the substitute facility 
and all applicable interconnection fees and expenses at the substitute facility, as well as costs of new title search and other 
out-of-pocket expenses connected to preserving and refilmg the security interests of Seller’s Financing Parties in the System. 
Seller shall remove the System from the vacated Facility prior to the termination of Purchaser’s ownership, lease or other 
rights to use such Facility. Seller will not be required to restore the Facility to its prior condition but shall promptly pay 
Purchaser for any damage caused by Seller during removal of the System, but not for normal wear and tear. If the substitute 
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facility has inferior Insolation as compared to the original Facility, Seller shall have the right to make an adjustment to 
Exhibit 1 such that Purchaser’s payments to Seller are the same as if the System were located at the original Facility. If 
Purchaser is unable to provide such substitute Facility and to relocate the System as provided, any early termination will be 
treated as a default by Purchaser. 

Removal of Svstem a t  ExDiration. 

Upon the expiration or earlier termination of this Agreement (provided Purchaser does not exercise its purchase option), 
Seller shall, at its expense, remove all of its tangible propaty comprising the System h m  the Facility on a mutually 
convenient date but in no event later than ninety (90) days after the expiration of the Term. The Facility shall be retuned to 
its original condition, except for System mounting pads or other support structures, which may he left in place, and ordinary 
wear and tear. In no case shall Seller’s m o v a l  of the System affect the integrity of Purchaser’s roof, which shall be as leak 
proof as it was prior to removal of the System. Seller shall leave the Facility in neat and clean order. If Seller fails to remove 
or commence substantial efforts to remove the System by such agreed upon date, F’urchaser shall have the right, at its option, 
to remove @e.System to a public warehouse and restore the Faciliw to i!sSri& condition (other than System mounting 
~ a d s  or other sumrt st l l lcms and ordmm wear and tear) at Seller’s cost. Purchaser shall urovide sufficient soace for the 

11. 

12. 

13. 

kmporary storage and staging of tools, Laterials and eqhpment and for the parking of construction crew ;chicles and 
temporary construction trailers and facilities reasonably necessary dnring System removal. 

Intentionallv Deleted. 

Defaulf Remedies and Damages. 

a. Defnult Any Party that fails to perform its responsibilities as listed below or experiences any of the circumstances 
listed below shall be deemed a “Defaulting Party” and each event of default shall be a ‘‘Default Event”: 

(3) 

b. Remedies. 

(1) 

failure of a Party to pay any amount due and payable under this Agreement, other than an amount 
that is subject to a good faith dispute, within ten (IO) days following receipt of written notice from 
the other Party (the ‘Won-Defaulting Party”) of such failure to pay CTayment Default”); 

failure of a Party to substantially perform any other material obligation under this Agreement 
within t h i i  (30) days following receipt of written notice from the Non-Defaulting Party 
demanding such cure; orovided, that such thirty (30) day cure period shall be extended @ut not 
beyond ninety (90) days) if and to the extent reasonably necessary to cure the Default Event, if (i) 
the Defaulting Party initiates such cure with the thirty (30) day period and continues such cure to 
completion and (ii) there is no material adverse affect on the Non-Defaulting Party resulting from 
the failure to cure the Default Event; 

if any representation or warranty of a Party proves at any time to have been incorrect in any 
material respect when made and is material to the transactions contemplated hereby, if the effect 
of such incorrecmess is not med withm thirty (30) days following receipt of written notice fiom 
the Non-Defaulting Party demanding such cure; 

Plnchaser loses its rights to occupy and enjoy the Premises; or 

a Party, or i b  guarantor, becomes insolvent or is a party to a b&ptcy, r e o r g e t i o n ,  
insolvency, liquidation, receivership, dissolution, winding-up or relief of debtors, or any general 
assignment for the benefit of creditors or other similar arrangement or any event occurs or 
proceedings are taken in any jurisdiction with respect to the Party which has a similar effect. 

purchaser prevents Seller h m  installing the System or otherwise failing to perform in a way that 
prevents the delivery of elechic energy &om the System. (Such Default Event shall not excuse 
Purchaser’s obligations to make payments that otherwise would have been due under this 
Agreement.) 

Remedies for Pavment Default. If a Payment Default occurs, the Non-Defaulting Party may 
suspend performance of its obligations under this Agreement. Further, the Non-Defaulting Party 
may pursue any remedy under this Ageement, at law or in equity, including an action for damages 
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14. Rewesentations and Warranties. 

a. General Reoresentations and Warranties. Each Party represents and warrants to the other the following: 

(I)  Such Party is duly organized, validly existing and in good standing under the laws of the 
jurisdiction of its formation; the execution, delivery and performance by such Party of this 
Agreement have been duly authorized by all necessary corporate, partnership or limited liability 
company action, as applicable, and do not and shall not violate any law; and this Agreement is 
valid obligation of such Party, enforceable aga,inst such Party in accordance with its terms (except 
as may be limited by applicable ban!uuptq, insolvency, reorganization, moratorium and other 
similar laws now or hereafter in effect relating to creditors’ rights generally). 

Such Party has obtained all licenses, authorizations, consents and approvals required by any 
Govemmmtal Authority or other thud party and necessary for such Party to own its assets, carry 
on its business and to execute and deliver this Agreement; and such Parry is in compliance with all 
laws that relate to this Agreement in all material respects. 

(2) 

and termination of this Agreement, upon five (5 )  days prior written notice to the Defaulting Party 
following the Payment Default. 

Remedies for Other Defaults. On the occurrence of a Default Event other than a Payment Default, 
the Non-Defaulting Party may pursue any remedy under this Agreement, at law or in equity, 
including an action for damages and termination of this Agreement or suspension of performance 
of its obligations under this Agreemen4 upon five (5)  days prior written notice to the Defaulting 
Party following the occurrence of the Default Event. Nothing herein shall limit either Party’s right 
to collect damages upon the occurrence of a breach or a default by the other Party that does not 
become a Default Event. 

p. Upon a termination of this Agreement by the Non- 
Defaulting Party as a result of a Default Event by the Defaulting Party, the Defaulting Party shall 
pay a Termination Payment to the Non-Defaulting Party determined as follows (the “Termination 
EYE!!!2-.- ~~ 

9 .  

A. purchaser. If Purchaser is the Defaulting Party and Seller terminates this Agreement, the 
Termination Payment to Seller shall be equal to the sum of (i) the termination value set 
forth in Exhibit 1 (the “Termination Value”) for such Contract Year, (ii) removal costs 
as provided in Section 131bY3XC) and ( 3 )  any and all other amounts previously accrued 
under this Agreement and then owed by Purchaser to Seller. Tbe Parties agree that actual 
damages to Seller in the event this Agreement terminates prior to the expiration of the 
Term as the result of an Default Event by Purchaser would be difficult to ascertah, and 
the applicable Termination Value set forth in Exhibit 1 is a reasonable approximation of 
the damages suffered by Seller as a result of early termination of this Agreement. I h e  
Termination Payment shall not be less than zero. 

m. If Seller is the Defaulting Party and Purchaser terminates this Agreement, the 
Termination Payment to Purchaser shall be equal to the sum of (i) the present value 
(using a discount rate of 9.5%) of the excess, if any, of the reasonably expected cost of 
electric energy h n  the Utility over the Contract Price for the reasonably expected 
production of the Facility for the remainder of the Initial Term or the then cwent 
Additional Term, as applicable; (ii) all costs reasonably incurred by Purchaser in re- 
converting its electric supply to service f3om the Utility; (iii) any removal costs incurred 
by Purchaser, and (iv) any and all other amounts previously accrued under thii 
Agreement and then owed by Seller to Purchaser. The Termination Payment shall not be 
less than zero. 

8. 

C. -ns Followiw Termination. If a Non-Defaulting Party terminates this 
Agreement pursuant to thii Section 131bY3\1C), then following such termination, Seller 
shall, at the sole cost and expense of the Defaulting Party, remove the equipment (except 
for mounting pads and support stnrctures) constituting the System. The Non-Defaulting 
Party shall take all commercially reasonable efforts to mitigate its damages as the result 
of a Default Event. 
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Svstem Damage and Insurance. 

a. Svstem Damaq. 

(1) Seller’s Obligations. If the System is damaged or destroyed other than by Purchaser’s negligence 
or willful misconduct, Seller shall promptly repair and restore the System to its pre-existing 
condition; provided. however, that if more than fifty percent (50%) of the System is destroyed 
during the last five (5) years of the Initial Term or during any Additional Term, Seller shall not he 
required to restore the System, but may instead terminate this Agreement, unless Purchaser agrees 
(i) to pay for the cost of such restoration of the System or (ii) to purchase the System “AS-IS” at 
the greater of (A) then current fair market value of the System and (B) the sum of the amounts 
described in Section 13.b(3)A)@ (using the date of purchase to determine the appropriate Contract 
Year) and v. 

(2) -. If the Facility is damaged or destroyed by casualty of any kind or any 
other occurrence other than Seller’s negligence or willful misconduct, such that the operation of 
the System and/or Purchaser’s ability to accept the electric energy produced by the System are 
materially impaired or prevented, Purchaser shall promptly repair and restore the Facility to its 
preexisting condition; provided, however, that if more than 50% of the Facility is destroyed 
during the last five years of the Initial Term or during any Additional Term, Purchaser may elect 
either (i) to restore the Facility or (ii) to pay the Termination Value set fortb in Exhibit 1 and all 
other costs previously accrued but unpaid under this Agreement and thereupon terminate this 
Agreement. 

b. Insurance Coverage. At all times dming the Term, Seller and Purchaser shall maintain the following insmce: 

i. Seller’s Insurance. Seller shall maintain (i) comprehensive general liability insurance with coverage of at 
least $1,000,000 per occurrence and $2,000,000 mual aggregate, (ii) employer’s liability insurance with 
wverage of at least $l,OOO,OOO and (iii) worker’s compensation insurance as required by law. 

ii. Purchaser’s Insurance. Purchaser shall maintain (i) “all risk” propelty insurance on the System for the full 
replacement wst thereof and name Seller as a loss payee, (ii) comprehensive general liability insurance 
with coverage of at least $1,000,000 per occurrence and $2,000,000 annual aggregate, (iu) employer’s 
liabilily insurance with coverage of at least $1,000,000 and (iv) woAer’s compemation insurance as 
required by law. 

C. Policy Provisions All insurance policies provided hereunder shall (i) contain a provision whereby the insurer 
agrees to give the party not providing the insurance thirty (30) days (ten (10) days in the event of m-payment of 

b. h-. Purchaser represents and wanants to Seller the following: 

( I )  w. Purchaser has the full right, power and authority to grant the License contained in 
Section 8m. Such grant of the License does not violate any law, ordinance, d e  or other 
governmental restriction applicable to Purchaser or the Facility and is not inconsistent with and 
will not result m a breach or default under any agreement by which Purchaser is bound or that 
affects the Facility. 

(2)  other Amements. Neither the execution and delivery of this Agreement by Purchaser nor the 
performance by purchaser of any of its obligations under this A m e n t  conflicts with or will 
result in a breach or default under any agreement 01 obligation to which Purchaser is a party 01 by 
which purchaser or the Facility is bound. 

(3) AccuracvofInformation All information provided by Purchaser to Seller, as it pertains to the 
__ -__EadityLphyskaL~~&guration. P u r s h a 3  olanned use_ofth_e Facility, and Purchaser’s 

estimated electricity requirements, is accurate m all material respects. 

(4) Purchaser Status. Purchaser is not a public utility or a public utility holding company and is not 
subject to regulation as a public utility or a public utility holding company. 

( 5 )  No Pool Use. No electricity generated by the System will be used to heat a swimming pool. 



premiums) written notice before the insurance is cancelled, terminated or materially altered, (ii) be written on an 
occurrence basis, (iii) with respect to the casualty insurance policies, name Seller as loss payee thereunder, (iv) with 
respect to the liability insurance policies, include the other Party as an additional insured as its interest may appear, 
(iv) include waivers of subrogation, (v) provide for primary coverage without right of contribution from any 
insurance of the other Party, and (vi) be maintained with companies either rated no less than A- as to Policy 
Holder’s Rating in the c w n t  edition of Best’s Insurance Guide or otherwise reasonably acceptable to the other 
party. 

d. Certificates. Within thirty (30) days after execution of this Agreement and upon the other Party’s request and 
annually thereafter, each Party shall deliver the other Party certificates of insurance evidencing the above required 
coverage. 

Deductibles. Unless and to the extent that a claim is covered by an indemnity set forth in this Agreement, each 
Party shall be responsible for the payment of its own deductibles. 

e. 

__ _______________ ~ _ _ _ ~  
16. OwnershiD: ODtion to Purchase. 

a. Ownershiv of Svstem. Throughout the Term, Seller shall be the legal and beneficial owner of the System at all 
times, including all Environmental Attributes, and the System shall remain the personal property of Seller and shall 
not attach to or be deemed a part of, or fixture to, the Facility or the Premises. Each of the Seller and Purchaser 
agree that the Seller is the tax owner of the System and all tax filings and reports will be filed in a manner consistent 
with this Agreement. The System shall at all times retain the legal s t a b  of personal property as defined under 
Article 9 of the Uniform Commercial Code. Purchaser covenants that it will use commercially reasonable efforts to 
place all parties having an interest in or a mortgage, pledge, lien, charge, security interest, encumbrance or other 
claim of any nature on the Facility or the Premises on notice of the ownership of the System and the legal status or 
classification of the System as per~onal property. If there is any mortgage or fixture filiig against the Premises 
which could reasonably be construed as prospectively attaching to the System as a fixture of the Premises, Purchaser 
shall provide a disclaimer or release fjom such lienholder. If Purchaser is the fee owner of the Remises, Purchaser 
consents to the filing of a disclaimer of the System as a fixture of the Premises in the office where real estate records 
are customarily filed in the jurisdiction where the Facility is located and Seller shall file such disclaimer for 
Purchaser afIer Purchaser completes the disclaimer. If Purchaser is not the fee owner, Purchaser will obtain such 
consent from such owner. Purchaser agrees to deliver to Seller a non-dishrbance agreement in a form reasonably 
acceptable to Seller from the owner of the Facility (if the Facility is leased by Purchasa), any mortgagee with a lien 
on the Premises, and other Persons holding a similar interest in the Premises. 

O D ~ ~ O U  to Purchase. At the end of the sixth (6th) and tenth (10th) Contract Years and at the end of the Initial Term 
and each Additional Term, so long as Purchaser is not in dehult under this Agreement, purchaser may purchase the 
System from Seller on any such date for a purchase price equal to (i) with respect to an option exercised at the end 
of the sixth (6th) or tenth (10th) Contract Years or at the end of the Initial Term, the greater of (A) the amount set 
forth at such time in the purchase Option Price schedule in Exhibit 1. q d  (B) the Fair Market Value of the System, 
and (ii) with respect to an option exercised at the end of an Additional Term, the Fair Market Value of the System. 
The “Fair Market Value” of the System shall he detennined by mutual agreement of Purchaser and Seller; 
provided, however, if Purchaser and Seller cannot agree to a Fair Market Value within thirty (30) days after 
Purchaser has exercised its option, the Parties shall select a nationally recognized independent appraiser with 
experience and expertise in the solar photovoltaic industry to detennine the Fair Market Value of the System. Such 
appraiser shall act reasonably and in good faith to determine the Fair Market Value of the System on an installed 
basis and shall set forth such determination in a written opinion delivered to the Parties. The valuation made by the 
appraiser shall be binding upon the Parties in the absence of fraud or manifest error. The costs of the appraisal shall 
be borne by the Parties equally, purchaser must provide a notification to Seller of its intent to purchase at least 
ninety (90) days  and not more than one hundred eighty (180) days prior to the end of the applicable Cmbact Year or 
the Initial Term or Additional Term, as applicable, and the purchase shall be complete prior to the end of the 
applicable Contract Year or the Initial Term or Additional Term, as applicable. Upon purchase of the System, 
Purchaser will assume complete responsibility for the operation and maintenance of the System and liability for the 
performance of the System, and Seller shall have no further liabilities or obligations hereunder. 

b. 

a. w. Each Party (the “Indemnifying Party’’) shall defend, indemnify and hold harmless the other Party and the 
directors, officers, shareholders, partners, members, agents and employees of such other Party, and the respective 
affiliates of each thereof (collectively, the ‘Tndemnified Parties”), from and against all loss, damage, expense, 
liability and other claims, including court costs and reasonable attorneys’ fees (collectively, “Liabilities”) resulting 
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from any third party actions relating to the breach of any representation or warranty set forth in Section 14 and from 
injury to or death of persons, and damage to or loss of property to the extent caused by or arising out of the negligent 
acts or omissions of, or the willful misconduct of, the Indemnifyii Party (or its contractors, agents or employees) in 
connection with this Ageement; provided. however. that nothing herein shall require the Indemnifying Party to 
indemnify the Indemnified Party for any Liabilities to the extent caused by or arising out of the negligent acts or 
omissions of, or the willful misconduct of, the Indemnified Party. This Section 17fa) however, shall not apply to 
liability arising from any form of hazardous substances or other environmental contamination, such matters being 
addressed exclusively by Section 17(c). 

p-. The Indemnified Party shall give the Indemnifying Party written 
notice with respect to any Liability asserted by a third party (a ‘Tlaim”), as soon as possible upon the receipt of 
information of any possible Claim or of the commencement of such Claim. The Indemnifying Party may assume the 
defense of any Claim, at its sole cost and expense, with counsel designated by the Indemnifying Party and 
reasonably satisfactory to the Indemnified Party. The Indemnified Party may, however, select separate counsel if 
both Parties are defm&&i!..the Claim and such defense or other form of participjtis is not reasonably a v a i h a  
to the Indemnifying Party. The Indemnifying Party shall pay the reasonable attorneys’ fees incurred by such 
separate counsel until such time as the need for separate counsel expires. The Indemnified Party may also, at the 
sole cost and expense of the Jndemnifying Party, 8ssume the defense of any Claim ifthe Indemnifying Party fails to 
assume the defense of the Claim within a reasonable time. Neither Party shall settle any Claim covered by this 
Section 17hl  unless it has obtained the prior written consent of the other Party, which consent shall not be 
unreasonably withheld or delayed. The Indemnifying Party shall have no liability under this Section 17fb) for any 
Claim for which such notice is not provided if that the failure to give notice prejudices the Indemnifying Party. 

Environmental, Seller shall indemnify, defend and hold harmless all of Purchaser’s Indemnified 
Parties from and against all Liabilities arising out of or relating to the existence at, on, above, below or near the 
License Area of any Hazardous Substance (as defined in Section 17fcUiU to the extent deposited, spilled, released or 
otherwise caused by Seller or any of its contmctors or agents. Purchaser shall indemnify, defend and hold harmless 
all of Seller’s Indemnified Parties €-om and against all Liabilities arising out of or relating to the existence at, on, 
above, below or near the Premises of any Hazardous Substance, except to the extent deposited, spilled, released or 
otherwise caused by Seller or any of its contractors or agents. Each Party shall promptly notify the other Party if it 
becomes aware of any deposit, spill or release of any Hazardous Substance on or about the License Area or the 
Premises generally. 

i. 

b. 

C. 

‘‘Hazardous Substance” means my chemical, waste or other substance (a) which now or hereafter 
becomes defined as or included in the definition of “hazardous substances,” ‘%hazardous wastes,” 
‘8azardous materials,” “extremely hazardous wastes,” ‘’restricted hazardous wastes,” “toxic substances,” 
“toxic pollutants,” ‘bollution,” ‘Lpollutants,” “regulated substances,” or words of similar import under any 
laws pertaining to the environment, health, safety or welfare, @) which is declared to be hazardous, toxic, 
or polluting by any Governmental Authority, (c) exposure to which is now or hereafter prohibited, limited 
or regulated by any Governmental Authority, (d) the storage, use, handling, disposal or release of which is 
restricted or regulated by any Governmental Authority, or (e) for which mediation or cleanup is required 
hy any Governmental Authority. 

d. Limitations on Liability, 

i. No Conseauential Damages. Neither Party nor its directors, officers, shareholders, partners, members, 
agents and employees subcontractors or suppliers shall be liable for any indirect, special, incidental, 
exemplary, or consequential loss or damage of any name arising out of their performance or non- 
performance hereunder even if advised of such. 

Actual Damaees. Seller’s aggregate liability under this Agreement a r i s i i  out of or in connection with the 
performance or non-performance of this Agreement shall not exceed the lesser of (A) the total payments 
made by Purchaser under this Agreement as of the date that the events that first gave rise to such liability 
occurred; and (B) the total of the prior twelve (12) monthly payments preceding the date that the events that 
first gave rise to such liability occurred. The provisions of this Section (17Ydyijl shall apply whether such 
liability arises in contract, tort (including negligence), mitt liability or otherwise. Any action against 
Seller must be brought within one (1) year after the cause of action accrues. 

ii. 

IS. Force Maieure. 
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19. 

a. “Force Majeure” means any event or circumstances beyond the reasonable control of and without the fault or 
negligence of the Party claimiig Force Majeure. It shall include, without limitation, failure or interruption of the 
production, delivery or acceptance of electricity due to: an act of god; war (declared or undeclared); sabotage; riot; 
insurrection; civil unrest or disturbance; military or guerilla action; terrorism; economic sanction M embargo; civil 
strike, work stoppage, slowdown, or lock-out; explosion; fire; earthquake; abnormal weather condition or actions of 
the elements; hunicane; flood; lightning; wind; drought; the bindig order of any Governmental Authority (provided 
that such order has been resisted in good faith by all reasonable legal means); the failure to act on the part of any 
Governmental Authority (pvided that such action has been timely requested and diligently pursued); unavailability 
of electricity &om the utility grid, equipment, supplies or products @ut not to the extent that any such availability of 
any of the foregoing results &om the failure of the Party claiming Force Majeure to have exercised reasonable 
diligence); and failure of equipment not uti l i id by or under the control ofthe Party claiming Force Majeure. 

Except as otherwise expressly provided to the contrary in this Agreement, if either Party is rendered wholly or partly 
unable to timely perform its obligations under thii Agreement because of a Force Majeure event, that Party shall be 
excused from the performance affectded the Force Majeure event (but only to the extent so affected) and the 
for performing such excused obligations shall be extended as reasonably necessary; that (i) the Party 
affected by such Force Majeure event, as soon as reasonably practicable after obtaining knowledge of the occvrrence 
of the claimed Force Majeure event, gives the other Party prompt oral notice, followed by a Written notice 
reasonably describing the event; (ii) the suspension of or extension of time for performance is of no greater scope 
and of no longer duration than is required by the Force Majeure event, and (iii) the Party affected by such Force 
Majeure event uses all reasonable efforts to mitigate or remedy its inability to perform as soon as reasonably 
possible. Seller shall not be liable for any damage to the System or the Facility resulting Iiom a Force Majeure 
event. ‘Ihe Term shall be extended day for day for each day performance is suspended due to a Force Majeure 
event. 

Notwithstanding anything herein to the contrary, the obligation to make any payment due under this Agreement 
shall not be excused by a Force Majeure event 

If a Force Majeure event continues for a period of one hundred (180) days or more witbin a twelve (12) month 
period and prevents a material part of the performance by a Party hereunder, the Party not claiming the Force 
Majem shall have the right to terminate this Agreement without fault or further liability to either Party (except for 
amounts accrued but unpaid). 

b. 

C. 

d. 

Assimment and Financing. 

a. Assimment. This Agreement may not be assigned in whole or in part by either Party without the prior wdtten 
consent of the other Party, which consent shall not be unreasonably withheld or delayed. Notwithstanding the 
foregoing, Seller may, without the prior Written consent of Purchaser, (if assign, mor$age, pledge or othmvke 
collaterally assign its interests in this Agreement to any Financing Party, (ii) directly or indirectly assign this 
Agreement to an affiliate of Seller, (iii) assign this Agreement to any entity through which Seller is obtaining 
financing or capital for the System and (iv) assign this Agreement to any person succeeding to all or substantially all 
of the assets of Seller (provided that Seller shall be released from liability hereunder as a result of any of the 
foregoing permitted assignments only upon assumption of Seller’s obligations hereunder by the assignee). 
Purchaser’s consent to any other assignment shall not be unreasonably withheld if Purchaser has been provided with 
reasonable proof that the proposed assignee (x) has comparable experience in opera@ and maintaining 
pbotovoltaic solar systems comparable to the System and providing services comparable to those contemplated by 
this Agreement and Q has the financial capability to maintain the System and provide the services contemplated by 
this Agreement in the manner required by this Agreement. This Agreement shall be binding on and inure to the 
benefit of the successors and permitted assignees. 

Finaneing. The Parties acknowledge that Seller may obtain construction and long-term fmancing or other credit 
support from lenders or thiid parties (“Financing Parties”) in connection with the installation, consmnion, 
ownership, operation and maintenance of the System. Both Parties agree in good faith to consider and to negotiate 
changes or additions to this Agreement that may be reasonably requested by the Financing Parties; that 
such changes do not alter the fundamental economic terms of this Agreement. The Parties also agree that Seller may 
assign this Agreement to the Financbg Parties as col la td ,  and in connection with any such assignment, Purchaser 
agrees to execute a consent to assignment in customary form and reasonably acceptable to the Financing Parties. 

b 

SolarSmices Agrecmentv, 20091102 12 



10. 

21. 

22. 

Contldentiatitv and Publicity. 

a. Confidentiality. If either Party provides confidential information, including business plans, strategies, fmancial 
information, proprietary, patented, licensed, copyrighted or trademarked information, and/or technical information 
regardiig the design, operation and maintenance of the System or of Purchaser’s business (“Confidential 
Information”) to the other or, if in the course of performing under this Agreement or negotiating this Agreement a 
Party learns Confidential Information regarding the facilities or plans of the other, the receiving Party shall (a) 
protect the Confidential Information 6um disclosure to third parties with the same degree of care accorded its own 
confidential and proprietary information, and @) refrain from using such Confidential Information, except in the 
negotiation and performance of this Agreement. Notwithstanding the above, a Party may provide such Confidential 
Information to its, officers, directors, members, managers, employees, agents, contractors and consultants 
(collectively, ‘Representatives’’), and affiliates, lenders, and potential assignees of this Agreement (provided and on 
condition that such potential assignees be bound by a written agreement or legal obligation restricting use and 
disclosure of Confidential  information^. in each case whose access is reasonablv necessary to the nezotiation and ,, ~~~~~~~~~ ~~ ~ ~~ ~~~ ~~~~~~ ~~ 

- performance of thisllpeement. Each such recipient of Confidential-Infarmat(on shall be informeday the Party 
disclosing Confidential Information of its confidential nature and shall be directed to treat such information 
confidentially and shall agree to abide by these provisions. In any event, each Party shall be liable (with respect to 
the other Party) for any breach of this provision by any entity to whom that Party improperly discloses Confidential 
Information. The terms of this Agreement (but not its execution or existence) shall be considered Confidential 
Infomation for purposes of this Section 2O(a), except as set forth in Section 2 0 M  All Confidential Information 
shall remain the property of the disclosing Party and shall be returned to the disclosing Party or destroyed after the 
receiving Party’s need for it has expired or upon the request of the disclosing Party. Each Party agrees that the 
disclosing Party would be irreparably injured by a breach of this Section 2O(a) by the receiving Party or its 
Representatives or other person to whom the receiving Party discloses Confidential Information of the disclosing 
Party and that the disclosing Party may be entitled to equitable relief, including injunctive relief and specific 
performance, in the event of a breach of the provision of this Section 2O(a). To the fullest extent permitted by 
applicable law, such remedies shall not be deemed to be the exclusive remedies for a breach of this Section 20laL 
but shall be in addition to all other remedies available at law or in equity. 

Permitted Disclosures. Notwithstanding any other provision in this Agreement, neither Party shall be required to 
hold confidential any information that (i) becomes publicly available other than through the receiving Party, (ii) is 
required to be disclosed to a Governmental Authority under applicable law or pursuant to a validly issued subpoena 
@ut a receiving Party subject to any such requirement shall promptly notify the disclosing Party of such requirement 
to the extent permitted by applicable law), (iii) is independently developed by the receiving Parly or (iv) becomes 
available to the receiving Party without restriction &om a thud party under no obligation of confidentiality. If 
disclosure of information is required by a Governmental Authority, the disclosing Party shall, to the extent permitted 
by applicable law, notify the other Party of such required disclosure promptly upon becoming aware of such 
required disclosure and shall cooperate with the other Party in efforts to limit the disclosure to the maximum extent 
permitted by law. 

b. 

Goodwill and Publicity. Neither Party shall use any name, trade name, service mark or trademark of the other Party in any 
promotional or advertising material without the prior written consent of such other Party. The Parties shall coordinate and 
cooperate with each other when making public announcements related to the execution and existence of this Agreement, and 
each Party shall have the right to promptly review, comment upon and approve any publicity materials, press releases or 
0 t h ~  public statements by the other Party that refer to, or that describe any aspect of, this Agreement. Neither Party shall 
make any press release regarding or public announcement or the specific terms of thii Agreement (except for filings or other 
statements or releases as may be required by applicable law) without the specific prior written consent of the other Party. 
Without limiting the generality of the foregoing, all public statements must accurately reflect the rights and obligations of the 
Parties under this Agreement, including the ownership of Environmental Attriiutes and Environmental Incentives and any 
related reporting rigbts. 

General Provisions 

a. 

b. 

Choice of Law. Arizona law shall govern this Agreement without giving effect to conflict of laws principles. 

Arbitration and Attornew’ Fees. Any dispute arising from or relating to this Agreement shall be arbitrated in 
Phoenix, Arizona. The arbitration shall be administered by the AAA in accordance with its Comprehensive 
Arbmation Rules and Procedures, and judgment on any award may be entered in any comt of competent 
jurisdiction. If the Parties agree, a mediator may be consulted prior to arbitration. The prevailing party in any 
dispute arising out of this Agreement shall be entitled to reasonable attorneys’ fees and costs. 
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E. _Notices. All notices under this Agreement shall be in writing and shall be by personal delimy, facsimile 
transmission, electronic mail, overnight courier, or regular, certified, or registered mail, return receipt requested, and 
deemed received upon personal delivery, acknowledgment of receipt of electronic transmission, the promised 
delivery date after deposit with overnight courier, or five (5 )  days after deposit in the mail. Notices shall be sent to 
the person identified in this Agreement at the addresses set forth in this Agreement or such other address as either 
party may specify in writing. Each party shall deem a document faxed to it as an original document. 

M. Provisions of this Agreement that should reasonably be considered to survive termination of this 
Agreement shall survive. For the avoidance of doubt, surviving provisions shall include, without limitation, Section 
4 (Representations and Warranties), Section 7(h) (No Warranty), Section 13%) (Insurance), Section 17 
(Indemnification), Section 20 (Confidentiality and Publicity), Section 22ra) (Choice of Law), Section 22 b) 
(Arbitration and Attorneys’ Fees), Section ZZk) (Notices), Section 22 (g) (Comparative Negligence), Section 22h) 
won-Dedication of Facilities), Section 22@ (Service Contract), Section 22k) (No Parmetship) Section 22U) (Full 
Agreement, Modification, Invalidity, Counterparts, Captions) and Section 2Zn) (No Third Party Beneficiaries). 

d 

e. 

f. 

g. 

h. 

i. 

Forther Assurances E a c h T f - f i e - % & F h X Z e  to proG&-Xch-676Ei&i%c~e-id daiver any 
instruments and documents and to take such other actions as mav be necessarv or reasonablv reauested bv the other . .  
Party which are not inconsistent with the provisions of this Agrlement and wkch do not involve the assukptions of 
obligations other than those provided for in this Agreement, to give full effect to this Agreement and to carry out the 
intent of this Agreement. 

Rieht of Waiver. Each Party, in its sole discretion, shall have the right to waive, defer or reduce any of the 
requirements to which the other Party is subject under this Agreement at any time; provided, however that neither 
Parly shall be deemed to have waived, deferred or reduced any such requirements unless such action is in writing 
and signed by the waiving Party. No waiver will be implied by any usage of trade, course of dealing or course of 
performance. A Party’s exercise of any rights hereunder shall apply only to such requirements and on such 
occasions as such Party may specify and shall in no event relieve the other Party of any requirements or other 
obligations not so specified. No fa i lm of either Party to enforce any term ofthis Agreement will be deemed to be a 
waiver. No exercise of any right or remedy under this Agreement by Purchaser or Seller shall constitute a waiver of 
any other right or remedy contained or provided by law. Any delay or failure of a Party to exercise, or any partial 
exercise of, its rights and remedies under this Agreement shall not operate to limit or otherwise affect such rights or 
remedies. Any waiver of performance under this Agreement shall be limited to the specific performance waived and 
shall not, unless otherwise expressly stated in writing, constitute a continuous waiver or a waiver of fibme 
performance. 

Comuarafive Neeiigence. It is the intent of the Parties that where negligence is detmined to have been joint, 
conbiiutory or concurrent, each Party shall bear the proportionate cost of any Liability. 

Non-Dedication of FaciIitles. Nothing herein shall be construed as the dedication by either Party of its facilities or 
equipment to the public or any part thereof. Neither Party shall knowingly take any action that would subject the 
other Party, or other Party’s facilities or equipment, to the jurisdiction of any Governmental Authority as a public 
utility or similar entity. Neither Party shall assert in any proceeding before a court or regulatory body that the other 
Party is a public utility by virtue of such other Party‘s performance under this agreement. If Seller is reasonably 
likely to become subject to regulation as a public utility, then the Parties shall use all reasonable efforts to 
restructure their relationship under this Agreement m a manner that preserves their relative economic interests whiie 
ensuring that Seller does not become subject to any such regulation. If the Parties are unable to a p e  upon such 
restructuring, Seller shall have the right to terminate this Agreement without fuaher liability, and Seller shall 
remove the System in accordance with Section 11 of this Agreement. 

Estouoel. Either Party hereto, without c h g e ,  at any time and from time to time, withiin five (5) busines days after 
receipt of a written request by the other party hereto, shall deliver a written instrument, duly executed, certifying to 
such requesting party, or any other person specified by such requesting Party: (i) that this Agreement is unmodified 
and in full force and effect, or if there has been any modification, that the same is in 111 force and effect as so 
modified, and identifying any such modification; (ii) whether or not to the knowledge of any such party there are 
then existing any offsets or defenses in favor of such party against enforcement of any of the terms, covenants and 
conditions of this Agreement and, if so, speciryimg the same and also whether or not to the knowledge of such party 
the other party has observed and performed all of the terms, covenants and conditions on its part to be observed and 
performed, and if not, specifying the same; and (ii) such other information as may be reasonably requested by the 
requesting Party. Any written instrument given hereunder may be relied upon by the recipient of such instnrment, 
except to the extent the recipient has actual knowledge of facts contained in the certificate. 



J. Service Contract. The Parties intend this Agreement to be a "service contract" within the meaning of Section 
7701(e)(3) of the Internal Revenue Code of 1986. Purchaser will not take the position on any tax retum or in any 
other filings that is inconsistent with this section of the Code. . 
No Partnershio. No provision of this Agreement shall be conshued or represented as creating a partnership, nust, 
joint venture, fiduciary or any similar relationshi between the Parties. No Party is authorized to act on behalf of the 
other P W ,  and neither shall be wnsidered the agent of the other. 

m. This Agreement, together with any Exhibits, 
completely and exclusively states the agreement of the parties regarding its subject matter and supersedes all prior 
proposals, agreements, or other communications between the parties, oral or witten, regarding its subject matter. 
This Agreement may be modified only by a writing signed by both Parties. If any provision of this Agreement is 
found unenforceable or invalid, such unenforceability or invalidity shall not render this Agreement unenforceable or 
invalid as a whole. In such event, such provision shall be changed and interpreted so as to best accomplish the 
objectives of such unenforceable or invalid provision within the limits ofwlicable law. This Agreement may be 
executed in any number of separate counterparts and each counterpart shall be considered an original and together 
shall comprise the same Agreement. The captions or headings in this Agreement are strictly for convenience and 
shall not be considered in interpreting this Agreement. 

Forward Contract. The transanion contemplated under this Agreement constitutes a ''forward contract" within the 
meaning of the United States Banlauptcy Code, and the Parties further acknowledge and agree that each Party is a 
"forward contract merchant" within the meaning of the Untied States Bank~uptcy Code. 

No Third Pa& Beneficiaries. Except as otherwise expressly provided herein, this Agreement and all rights 
hereunder are intended for the sole bene& of the Parties hereto and shall not imply or create any rights on the part 
of, or obligations to, any other Person. 

k. 

1 

m. 

n. 

End of Document 
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